16 MARCH 2011

TOWN BOARD MEETING
TOWN HALL, MAHOPAC, N.Y.

A Regular Meeting of the Town Board of the Town of Carmel was called to order by
Supervisor Kenneth Schmitt on the 16™ day of March 2011 at 7:15 p.m. at Town Hall,
60 McAlpin Avenue, Mahopac, New York. Members of the Town Board present by roll
call were: Councilman Ravallo, Councilman Lombardi, Councilwoman McDonough, and
Supervisor Schmitt.

The Pledge of Allegiance to the Flag was observed prior to the start of official business
and a moment of silence was observed to honor those serving in the United States
Armed Forces.

PUBLIC HEARING HELD - PROPOSED LOCAL LAW ADOPTING A NEW CHAPTER
OF THE TOWN CODE, PROPOSED AS CHAPTER 53, ENTITLED “BLASTING” OF
THE TOWN CODE OF THE TOWN OF CARMEL

AL NOTICE
NoT;qCE OF PUBLIC

HEARING
NOTICE IS HEREBY
G that the Town Board
of the Town of Carmel will
conduct a Public Hearing at
the Town Hall, 60 Mc in
Avenue, Maho ac, N%Iw
York 10341 on Wednesd
March 16, 20011 at ‘?;G’Ei
.m. or as soon thereafter
at evening as possible on
a Local Law adopting a new
chapter of the Town Code,
proposed as Chapter 53,
entitled “Blestihg  of the
Town Code of-the Town'sf
Carmel, as follows:
Proposed Local Law No.
of the ar 2011
CHA R 5
BLASTING
52-1. Intent.
he Town Board of the
Town of armel takes
recognition of requests b
resi ite of Town of Carme
to impose regulations on
the discharge of explosives
within the town so as to
promote the peace, good
order and safety of the
community.
52-2. Statatory authority.
his chapter 158 adopted
pursuant to Article 2, ilﬂ,
of the Municipal Home Rule
Law of the State of New
ork and Article of the
Labor Law Of the State of
New York. .
52-3. Definitions.
used in this chapter, the
following terms shall have
the meanings indicated:
BLAST AREA/BLAST
SITE — The actual area
where u:r.glon\r: charges
are set and detonated,
BUILDING INSPECTOR
--Unless otherwise sgeci.ﬂed.
the Town of Carmel Building
Inspector or his/her
designated reguuntu.nve.
ENFORCEMENT
AGENCY OR AUTHORITY
— The Town Engineer, the
Buildi Inspector of the
Town of Carmel or his/her
designated representatives.
ENGINE — Unless
otherwise apecified, the
Town Engineer or his
deuiﬁn.ncd representative.
EXPLO ; IVES -
Guapowder, powders used
forb l.at].ng,‘]ughelplﬂnves,
blasting materials,
detonating fuses, detonators
and other onating agents,
smokeless powder and any
chemical compound or
any mechanical mixture
containing any oxidizing
and combustible units or
other ingredients in such
proportions, guantities or
acking that ignition by
ire, friction, concussion,
percussion or detonation
any part thercof may and
is intended to cause an
explosion, but shall not
include gasoline, kerosene,

naphtha ntine, benzine
achﬁone’. eEyl cther, benzol

and all guantities of black
powder not exceeding five
pounds for use in firing of
antique firearms or artifacts
or replicas thereof. Fixed
ammunition and primers for
small arms, firecrackers,
safety fuses and matches
shall not be deemed to
be explosives when the
individual wnits contain
any of the above-mentioned
arficles or substances in such

. blastin

limited quantity, of such
nature and so packed that
it is 1m1pn§s.lb]t. to produce
an explosion of such units
to the injury of life, limb or

pro .

UE]?.E{E( I{Ns ‘PECTGE d:
ess otherwise specifie

the Town of‘Ca.rm-cl%u.ildiuﬁ

Inspector or his designate

representative.

OCE — All ledge or
bedrock, boulders or
masonry larger than 2 cubic
yard in volume and any
material requiring blasting,

- barring,: chipping, wedgin
- orutmgmeﬁdld ]'ﬂ]]lf)‘n‘l.

from its original bed.
53-4. Permit required.
o person shall blast
or use any explosives in
operations in the
Town of Carmel unless he/
she is a holder of a blaster's
license in the Town of
Carmel and unless he/she
obtains a permit for the
roposed work from the
uildin
Town o
53-5.
and fees.
A. A blaster's permit shall
be issued by the Buildin
Inspector of the Town o
Carmel wupon application
on forms scribed by him.
Applicants shall be at least 21
years of age and shall satisfy
the Building Inspector as to
their experience in handling
explosives and ability_ to
use the same without undue
risk. Applicants shall submit
proof of a state certificate
of competence and a license
to purchase, own, possess,
transport or use cxplogive
ag required by the New York
State Department of Labor
and its regulations by § 482
of the General Business Law.
. The permit sha
not be issued until the
applicant shall furnish a
bond ino a sum to be fixed
by the Town Engineer and
in a form acceptable to the
Town Attorney. After such
ﬁprovql said bond shall be
iled with the Town Clerk.
In addition, each applicant
shall secure and deliver to
the Building Inspector a
liability insurance policy in
an amount set by resolution of
the Town Board ESug&Ested
$3,000,000/%10,000,000 by
audience) with the Town
named as an additional
insured. Each application
shall be accompanied by
a fee in_an amount set by
resolution of the Town
Board. Permits shall
expire on December 31
next following the date of
their issuance and may be
renewed by the Building
Inspector for a period of one
vear on the payment of a
registration fee in an amount
set by resolution of the Town
Board for each renewal. The
current permit License and
Fee Schedule is on file in the
Town Clerk's Office. Each
applicant for remewal of
icense urnish a bon
as herein above provided.
license permit may be
revoked if, in the opinion
of the Buildin Imspector,
the holder of such permit has
proven himself incompetent
or careless, If so revoked, no
new permit shail be issued to
the same person for a
of three months, an

Inspector of the
Carmel.
Blaster's permit

then

only upon satisfying the
Building Inspector of his
fitness su-c-h_retmit .

§53-6. Conditioning of

bonds and insurance.
onds herein re?ulud

shall be conditioned for the
Ea:lmcnt to the Town of

armel, in full or in part
or to any person entltlc&
thereto, for any loss,
damage or injury resulting
to persons of prope by
reason of any use of any
explosives in blasting
operations, and for the strict
and foll com t};f,nc?w:,th th.;
provisions s chapter an
‘with such ether rsg‘tﬁarjons
pertaini to explosives as
maﬁ hereinafter be lawfully
made and enacted.

i—?. Blasting permit.

Any person, firm
or corporation lnte:nﬂin. to
detonate explosives within
Town of Carmel shall, prior
to such detonation, for
a permit to detonate such
explosives from the Buildin
Department of the Town o
Carmel. Such Eemcm, firm or
cm];roqnmn shall supply the
Building Department with
the following information:

he name of the owner
of the property upon which
the detonation of explosives
is intended to occur.

i12‘.} The business address
of the person, firm or
corporation proposing to
detonate explosives on the
suhfect pProperty.

(3) Evidence of the fact
that the person, firm or
corporation intending to
detonate explosives is 1y
licensed purspant to § 458 of
the Labor Law of the State
of New York. X

{4) The precise location
of the intended detonation
of explosives, as well as t
size of charges intended to be
detonated and the proposed
schedule for detonation of
explosives.

5) Evidence that the
person, firm or corporation
intending to detonate
explosives has sufficient
insurance coverage, as
described in §53-5 & 53-
6, Bond and imsurance
requirements, to provide
payment for damages to any
person suffering damages by
virtue of the detonation of
the e?l«pswc 8.

(6) Adjacent structures. A
description of all structures
and utilities, including
residential dwellings,

arages, swimming pools

ennis courts, etc., located
within five hundred (500

feet of the blast site an

a list of the names and
addresses of the owner or
owners of an arcel within
five hundred (500) feet of
the blast site on which the
blasting is to take place, as
shown on most recent tax
rolls of the Town of Carmel.

(7) Notice Provisions.
As an express condition

of issuance of any permit
50U t hergunder, the
applicant shall submit

proof of written notice o

its intent to commence Or
conduct blasting operations
at the proposed site(s) to all
Fmpcr?_r owners with a 500
cot radius of any proposed
bl!.nt:ing o]‘iefunon, either
by hand delivery, certified
mail, or in such manner as
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the building inspector shall
deem appropriate to confer
s?fﬁc 19':1[“ notice on the
aforesaid pro owners,
Such not(léc E]ﬁ:ﬁ( include
the proposed date(s) and
til:nc](lﬂ] of and locations the
proposed blasting gct.i?ilq
B. The permit shall
state the location for which it
is approved, the date issued,
the name of the person or
Faruanu authorized to do
the blasting and such other
information-as the Building
Inspector may deem
i negeasary. The it-ahpdl
be-good only for the ome
location designated therein,
shall not be transferable
and shall expire not later
than one year from the date
thereof. A {rhcanonfm such
rmit shall be accompanied
¥ an inspection fee in an
amount set by resolution of
the Town Board. The current
License and Fee Schedule is
on file in the Town Clerk's

office. )

C. If the Building
Inspector finds nfon
reviewing en |ppfi¢n ion
for a blasting permit,
that the conduct of such
blau‘tm% -:-‘I?ermw‘wlll
require the Town to hire an
outside expert or consultant
to review the permit
apﬂliq_:atiun, to monitor the
activity or to offer advice
on the placing and firing of
the charges, the estimated
cost of the services of such
outside expert or consultant
will be a.dﬁgd to the permit
fee, and, if the actusl fee
exceeds the estimate, the
licensee be required to
pay said excess to the Town
as part of the conditions of
the permit. i

D. Pre-blast inspection.

{Il]) When the actual blast
will oceur within a five
hundred (500) foot radius of
any existing home, structure,
roadway, pool, utility or
other fuillt:f. Building
Inspector may require that
a pre-blast inspection be
R_erfnrmed by the applicant.

he pre-blast inspection
should provide reports,
Ehutograph and other

ocumentation dehgeatin%
the existing conditions o
such buildings, structures,
utilities or facilities.

(2& Upon review of the
pre-blast inspection reports
and field visits, the Building
Ina}:mtur may determine that
ab asti.ng lan h:f ared.

E. lgslmg plan. When
determined necesgary by the
Town Building Inspector,
the applicant  shall have
¥repar=d a blasting plan

or the proposed work.

The blasting plan shall be
prepared by a professional
engineer licensed in New
York State and provide the
fnllnwii‘g information:

{1) performance
specification outlining the
s%uin . diameter and fg‘!h
of drill holes; number of drill
holes to be loaded during any
blast; caps, delays, charge
wclf}.i and sequence per
blast; peak particle velocity
computations; vibration
monitoring program;
removal methods; safety
measures to protect vehicles
and pedestrians; and impacts
and mitigation proposed to
neighboring properties due

to noise, dust, traffic and
Hf'fi'i"h f
e design of exposed

rock faces I:_l.us::i on fﬂutu.p,l
representation of bedrock
stability as determined by
a geotechnical consultant.
The design should include
profiles of existing and

ro .nuafql con ditl]l;i:iltl;
ocation of varying stabili
of bedrock; imﬂ:‘%vamung
to control drainage and
groundwater; and details of
walls, crib ,rocl:plnmnﬁ
of atﬂo_r‘mut ods propose
to.stabilize fade, - ..

.. Review. *fhe Town
Building Inspector, in his
review of applications,
shall from time to time, as
he finds qacaulr% reguest
the opinion of fhe Town
Engineer in the review
of applications, pre-blast
inspections, reports and
hlutmg ﬂnu.

53-8. Hours.
blat shall be unlamful_tn

gt or on any blastin,
upu:atimr 3:00 p.m. nlr
before 9:00 a.m., nor shall
any blasting operation be
done on Holidays, Saturday
or Sunday, except with the
approval of the Building
Inspector.

§53-9. Quantity of
l:lﬁlww#l; storage.

o person shall use fora
blasting operation a quantity
of explosives grelti-.r than
necess to pro start
the ru-clf'\lrt uhﬁl bmnwfnl
to store explosives, fuses,
electrical equipment or other
apparatus neces to blast
or any o:lui[[:gmnnt nvolved
with exploding or blasting
charge, except for covering
materials on site overnight,

§53-10. Covering of
material to be blasted,

Before firing any blasts,
except where the same is
in & tunnel, the material to
be blasted shall be covered
on the top and sides with
timber, held securely
together by strong chains
or ropes of iron or steel, and
covered with sheets of tin
of heavy woven material of
rope o wire. )

Fﬁ-ll. Firing; warning.

t shall be unlawful to
explode a blasting charge
by means of time fuse, slow-
burning or safety fuse or by
any means other than some
form of electrical l&plrll‘lll.
At least three minutes before
firing a blast, the blaster
shall give warning thereof
by causing a competent
grmn [ g a red flag to

stationed at & reasonable
distance from the blast at
each avenue of approach or
point of danger,

§53-12. Shoring of weak
structures.

The blasting of rock
coutlguous to any structure
shall be so conducted as not
to cause damage thereto. To
this end, weak walls or other
supports shall be shored up
and rotten or d:ecnmEnacd
rock shall be removed only
by the use of gads, picks
of crowbars. When I:lutl.:E
in the vicinity of a we
structure is unavoidable,
only light-face blasts with
short lines of resistance and
small charges shall be used.

53-13. Tamping.

lasting charges shall be
tamped only by means of
wooden tamping rods, and

explosives shall be pressed
or set into place by :steld‘f
even pressure only. A i
strokes or blows with the
tamping rods are forbidden,

and no ping rod shail be
used which is frayed or split
at the end.

£53-14. Unexploded
charges.

Immediately after firing a
blast, the blaster shall cause
all debris to be removed and
shall thoroughly examine
the rock and the drill holes
te ascertain whether there

-"ramtlgt ‘any uncxploded
Lehakge, and uitil thisds
done, no drills shall be set
up. In case a charge shall
fail to explode, it must be
exploded b d.'rillmg one
hole at least 12 inches away
which shall be loaded and
fired in the usual manner, but
in no case shall the charge
and tampm? be removed
from the hole without the
special permission of the
uilding Inspector. In case

a blast shall fail to carcy
away the entire drill hole
and leaves the lower Faﬂ
intact, no further drilling
shall be done in that hole.

&53-15. Blaster's helpers.
. No person shall load holes
in blasting operations exce
the blaster suthorized in the

ermit; provided, however,
hat while holes are being
actually loaded, drillers
and drill-helpers may act
as blaster's helpers under
the direct supervision and
responsibility of the blaster.

ﬁpﬁ i-16

Cappin
cartridges. ) pping
C‘artndq]na while bainﬁ
capped, s all be remove
from any magazine to a
distance of not less than
50 feet, and, after bein
capped, shall not be returne
to a magazine, Cartridges
shall be capped only as
required for the work and
for immediate use
53-17.Maintenance and
Submission of Records
Any applicant issued a
permit pursuant to the terms
of this chapter gshall be
responsible for Wnductins
scismic monitoring an
generating records of all
seismic readings for any
and all blasting activit
conducted pursuant 1o sai
panpit{i‘). True and exact
copies of all such records of
selsmic readings, as well as
pre-blast surveys, shall be
submitted to the Town of
Carmel Building Department
and shall also be retained
by the permittee(s) for a
duration of at least 5 years
from the date of issuance of

the ?ﬂ‘mit 8),
3--]3[ }’unnltios for

offenses. .

Any person or corporation
violating any of the
provisions of this chapter,
upon conviction thereof,
shall be subject to a fine
of not more than $1,000 or
imprisonment for a ferm of
not more than 15 days, or
both, for each offense. Every
violation of any provision
of this chapter shall be a
separate and distinct offense,
and, in case of continuing
‘qu:i.ﬂ’l_l.tiﬂn, every day's
continuance theréof shall
be deemed to be & separate
and distinct offense.

This chapter maff be
enforced by the Building
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Inspector/Director of Code
Enforcement, Property
Compliance Officer, and/or
Zoning Officer or any other
individual designated by

uly authorized resolution
of the Town of Carmel Town

Board.

£53-19 Repeal of Existing
Lawa )

Immediately upon the
enactment of this section,
§59-30 of the Town Code
of the Town of Carme] is
hereby repealed.

. At said Public Hmm:;i all
‘imterested persons.¥h { be
“heard on the subject thereof.

By Order of the Town

0
of the Town of Carmel
Ann Garris, Town Clerk

Supervisor Schmitt opened the Public Hearing for public comment at 7:34 p.m.
Approximately twenty-six (26) people were in attendance.

Martin Greenberg asked from where the information contained in the proposed Local
Law was obtained.

Michael Carnazza, Director of Codes Enforcement/Building Inspector responded that
the proposed Local Law is a compilation of preferred blasting legislation from other
towns.

Mr. Greenberg asked under what condition the bond furnished for blasting operations is
released.

Gregory Folchetti, Legal Counsel stated that the permittee would make an application
for the release of a bond.

Mr. Greenberg asked if there is a timeframe.
Mr. Folchetti stated that it would be at the discretion of the Building Inspector.

Mr. Greenberg commented that because damage caused by blasting is not always
apparent immediately, a timeframe for the bond return should be included in the
proposed Local Law. He commented that the proposed Local Law should include a
requirement for pre-blast testing of wells and septic systems in close proximity, as well
as a requirement for radon testing. Mr. Greenberg commented that the required pre-
blast documentation included in the proposed Local Law should be more
comprehensive. He suggested requiring a videotaped evaluation or something that can
be agreed upon by the affected property owner and the blasting applicant as to the
condition of a property as of a particular date.

David Gagliardi inquired if the Town Board will be voting on each section of the
proposed Local Law or on the legislation as a whole.

Supervisor Schmitt stated that the proposed Local Law will be voted on as one.

Mr. Gagliardi asked if the Building Inspector has received his certification with regard to
blasting.

Supervisor Schmitt stated that the Building Inspector will be taking two New York State
Department of Labor courses for certification. However, the training has not taken
place yet.

Mr. Gagliardi asked if it was the intent of the Town Board to vote on the proposed Local
Law at their next meeting.
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Supervisor Schmitt stated that the Town Board would not be. Based upon the
comments made by residents, changes may be made to the proposed Local Law and
the Public Hearing could remain open.

Mr. Gagliardi expressed his concern that the proposed Local Law will be enacted prior
to the Building Inspector receiving his certification to enforce the provisions therein. He
went on to comment that the $1,000.00 penalty for a serious offense is not sufficient
and asked if there was a reason that the amount could not be increased.

Mr. Folchetti explained that the penalty amount in the proposed Local Law relates only
to the Town’s perspective in terms of the local court and is not the exclusive venue for
an accident that occurs which results in criminal charges.

Mr. Gagliardi asked if the Town will come to the defense of an aggrieved homeowner.
Mr. Folchetti replied no.

Councilman Ravallo added that criminal charges may be brought forth by another
jurisdiction.

Ann Fanizzi requested under 853-6 D. Pre-blast Inspection, replacing the Building
Inspector “may require” with “must require” a pre-blast inspection. She requested that
pre-blast inspections be videotaped at the applicant’'s expense with documentation
signed off by the homeowner, inspector and applicant. Depending on the location of
the blast, wells should be surveyed. If a complaint is directed to the Building Inspector,
a stop work order should be issued.

Ms. Fanizzi went on to comment that the proposed Local Law should be more specific.
Citing the Town of Greenburgh’'s blasting legislation, she requested the Local Law
include parameters for vibration, which can also cause damage. Penalties for offenses
should be increased as in the Town of Greenburgh, to $2,500 - $3,000. Second
offenses for violations should be increased to $5,000. An applicant should be required
to submit a weekly report on a form approved by the Building Inspector, and made
available for public inspection. In the event of an accident involving personal injury, the
applicant should be required to provide notification.

Ms. Fanizzi commented that any costs incurred for pre-blast surveys, engineering, etc.,
should be paid for by the applicant.

Mr. Carnazza stated that the proposed Local Law as currently drafted indicates that the
applicant shall be responsible.

Ms. Fanizzi stated that in some towns, to relieve the Building Inspector of the
responsibility, a consultant is required to be present at the blast at the applicant’s
expense.

Mr. Carnazza pointed out that the proposed Local Law states that if the Building
Inspector finds upon reviewing an application for a blasting permit that the conduct of
such blasting operation will require the Town to hire an outside expert or consultant to
review the permit application, to monitor the activity or to offer advice on the placing
and firing of the charges, the estimated cost of the services of such outside expert or
consultant will be added to the permit fee.

Ms. Fanizzi asked the Town Board to consider requiring in certain situations, test
blasting prior to any other blasting to determine appropriate on-site techniques.

Supervisor Schmitt addressed the issue of statutory limits on fines with respect to
violations. Discussion regarding the possibility of increasing the fines imposed ensued.
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Supervisor Schmitt and Councilman Ravallo commented in favor of increasing the
dollar amount of the fines.

Ms. Fanizzi concluded by reiterating that she would like the word “may” removed from
the proposed Local Law because the requirements included therein should be
mandatory.

Scott Friedman expressed his support for stringent blasting legislation. He asked why
the Town of Carmel is not adopting the same legislation as the Town of Greenburgh.

Mr. Carnazza explained that the proposed Local Law is made up of preferred portions
of legislation of other towns. No one law reviewed was favored.

Mr. Friedman questioned whether or not the proposed Local Law is sufficient to protect
the residents in the Town of Carmel. He remarked that under 852-1 of the proposed
Local Law, the intent of the legislation should acknowledge the dangers and hazards
involved in blasting operations.

Mr. Friedman asked if the proposed Local Law contains a minimum distance
requirement from the location of a blasting area to a residential dwelling. Citing the
blasting that occurred near the home of resident, Lori Kemp, Mr. Friedman commented
that it was not appropriate to permit blasting so close to anyone’s home.

Mr. Carnazza stated that there are no setback requirements for blasting in the proposed
Local Law.

Supervisor Schmitt asked Mr. Carnazza if setback requirements were included in the
legislation reviewed from other municipalities.

Mr. Carnazza stated that there were some towns that did contain requirements with
regard to setbacks. However, he did not recall their exact wording. Mr. Carnazza said
that he would research the matter and report back to the Town Board.

Ms. Fanizzi stated that although the Town of Greenburgh’s blasting legislation did not
prohibiting blasting within a certain distance of a residence, it did include a table that
indicated what explosives methods could be used within a certain distance of a
residence.

Mr. Friedman suggested that there should be a limit included in the Local Law as to
how much blasting may take place at a site. In addition, there should be a way to
trigger a review of the blasting to ensure that it is consistent with what was originally
proposed by the applicant. Mr. Friedman spoke in support of substantially increasing
the dollar amount of the fines for violations to act as a deterrent. He inquired about the
fee to obtain a blasting permit.

Mr. Carnazza indicated that the fee will be determined by the Town Board.

Mr. Friedman commented that the fee should cover the cost of the time expended by
the Building Inspector for his efforts with regard to the enforcement of the blasting
legislation.

Mr. Friedman cited the diligence of Mr. Carnazza as Building Inspector, however
commented that the next Building Inspector may not be as competent. Therefore, there
should be a threshold in which provisions of the blasting legislation should not be
discretionary.

Mr. Friedman asked under what conditions an applicant would be permitted to blast on
a weekend.

Mr. Carnazza responded that it would be in the case of an emergency.
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Mr. Friedman commented that the Local Law should define what constitutes an
emergency, adding that he is opposed to any blasting taking place on weekends.

Mr. Carnazza cited an example of an emergency to be when something went wrong on
a Friday afternoon with a fully charged blast because it cannot be left for any length of
time.

Mr. Friedman commented that an outside expert should be required to conduct the
seismographic readings with a requirement as to when the readings must be made
available for inspection in the Building Department. He commented that the period for
which bonds are to be held by the Town should be specified and should be longer than
a period of months. Minor blasting and more significant blasting should be defined in
the Local Law. The Town should monitor the amount of blasting and the amount of
excavating being conducted.

Jerry Ravnitzky stated he agreed with all of the earlier public comments. He
commented that the Local Law should specify a minimum distance for blasting
operations to property lines, homes, wells and septic fields. It should also specify the
liability to the applicant for damage arising from the blasting. He commented that there
should be a limit on the length of time that blasting may take place and cited the
blasting that has taken place over a period of years at The Retreat in the hamlet of
Carmel.

Mr. Ravnitzky went on to comment that the proposed Local Law should include
regulations to protect residents against flyrock and excessive dust resulting from
basting operations. He commented that residents should also be protected from
blasters entering onto their property without permission. Mr. Ravnitzky reiterated that a
pre-blast inspection must be required.

Peter Creegan inquired about the liability to the Town should an error be made by the
Building Inspector with regard to a blasting permit.

Mr. Folchetti explained that the Town has its own coverage for the acts or omissions of
its employees and officers. Generally, the law in the State of New York State is that a
municipality is not liable in negligence for the discharge of a ministerial duty.

Mr. Creegan inquired if the Town would be required to purchase additional insurance as
a result of enacting blasting legislation.

Mr. Folchetti stated he did not believe so. However, it was something that would have
to be reviewed by the Town’s insurance underwriter.

Mr. Creegan commented that the blasting permit application fee should cover all costs
incurred by the Town. He commented that a pre-blast, as well as a post-blast
inspection should be required and emphasized by the use of capital letters in the text of
the local law. He commented that the penalties for violations should be increased to
$5,000.00 and thirty days in jail.

Joyce Lambert expressed her frustration with the Public Hearing, nothing that she saw
nothing in the proposed Local Law that will protect residents. She stated that the
legislation was absent of provisions with regard to the decision to blast or not to blast,
or the amount of blasting that can take place.

Ms. Lambert objected to the term “unless otherwise specified” included in the definition
of the Building Inspector.

Supervisor Schmitt explained that in the absence of the Building Inspector, other
individuals will be authorized to perform inspections with regard to blasting operations.
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Mr. Carnazza added not only in his absence, but when he determines that an outside
expert or consultant is required.

Ms. Lambert asked if the inspector could be someone hired by the developer.

Supervisor Schmitt replied no. He explained that the Town can hire an outside expert
or consultant to review the permit application, monitor the activity or offer advice.

Mr. Carnazza stated that he would oversee the consultant hired by the Town. The cost
of the consultant would be borne by the applicant.

Ms. Lambert inquired about “...unless otherwise specified, the Town of Carmel Building
Inspector...” included in the definition of the Fire Inspector.

Mr. Carnazza explained that if the Town hires a Fire Inspector, the term “Building
Inspector” would be removed within the definition of Fire Inspector.

Ms. Lambert inquired about the provision in the proposed Local Law relating to blasting
within 500 feet of a property.

Mr. Carnazza explained that for any blast that occurs within 500 feet of a blast site, the
required conditions listed in the Local Law must be performed.

Ms. Lambert questioned if blasting would be permitted ten feet from her property line

Mr. Carnazza stated that the way the proposed Local Law is currently drafted, it could.
However, it was determined earlier in the meeting that the setbacks included in the
Town of Greenburgh’s blasting legislation would be looked into.

Ms. Lambert inquired about what could be considered.

Mr. Carnazza explained that the Town of Greenburgh’s blasting legislation allows for
blasting at a close distance. However, regulates how much and which explosive
methods may be used within a certain distance.

Ms. Lambert expressed her concern with regard to permitting blasting within 500 feet of
a neighboring property line.

Supervisor Schmitt explained that the Town Board will review and discuss the
suggestions and comments made at the Public Hearing to determine what will be
included in the revised Local Law.

Ms. Lambert inquired about the impact that enacting the proposed Local Law will have
on increased phosphorus and MS4 costs.

Judy Ravnitzky spoke regarding the need for stringent blasting legislation and her
experiences witnessing the blasting that occurred near the home of resident, Lori
Kemp. Ms. Ravnitzky expressed her concern regarding the impact that blasting has on
the topography of the land and water flow changes in the community.

Lori Kemp stated that she was an aggrieved homeowner and citing the lack of
performance standards, expressed her dissatisfaction with the proposed Local Law.
She questioned the definitions of rotten or decomposed rock and tamping.

Mr. Carnazza indicated tamping to be the compacting of soil.
An attendee at the meeting identifying himself as someone in the field of blasting

explained that rotten or decomposed rock is rock that can be removed either by
machine or picking at without blasting.
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Ms. Kemp inquired why her past recommendations to the Town with regard to blasting,
such as a minimum distance requirement, were not included in the proposed Local
Law.

Mr. Carnazza explained that as agreed upon earlier in the meeting, blasting legislation
from other Towns will be revisited.

Ms. Kemp commented that her problem with comparing the Town of Carmel with
Greenburgh or White Plains is that they are essentially flat and that other town’s
legislation may not address moving large portions of mountainsides or portions thereof
by way of blasting.

Ms. Kemp commented that there are different standards for blasting. She asked Mr.
Carnazza if he would agree that one blast may not have at the same effect on a house
as four hundred.

Mr. Carnazza agreed and went on to point out that he would not be writing the
legislation. He will compile the suggestions made at the Public Hearing and present the
information to the Town Board.

Ms. Kemp spoke in favor of increasing the fines for violations to $10,000. She went on
to state that she had contacted the New York State Department of Environmental
Conservation and asked for a copy of blasting legislation that most protects residents.
She was provided with a copy of the Amherst, New York ordinance. Ms. Kemp
suggested it should be reviewed by the Town for performance standards and distance
scales. She stated that Amherst also incorporates rules on excavation in their blasting
legislation.

Ms. Kemp provided a personal account of the effect that blasting operations near her
home taking place over a period of years had on her and her property.

Ms. Kemp went on to urge that that Town Board enact the most stringent legislation
possible to protect residents from the dangerous activity of blasting especially in the
removal of large quantities of rock in excess of 750 cubic yards and/or 1,000 tons. She
commented that restrictions should increase exponentially with the amount of rock to be
removed. For technical aspects of blasting and performance standards, the Town
should look to Amherst, New York. There should be a minimum advanced notice of
any excavation of at least ten business days.

Ms. Kemp commented that the proposed Local Law should specify a minimum blasting
distance of 35 feet from a property line, 300 feet from an inhabited structure with
vegetative screening or tall construction barriers to protect against flyrock, vibration
damage and inhalation of noxious materials. It should contain a requirement for a
photographic or videotaped comprehensive pre-blast, mid-blast and post-blast
inspection report that includes the testing of a home’s air for radon and carbon
monoxide, as well as a requirement for well water testing. The pre-blast inspection
should be expanded to 1,000 feet from the blast area if more than 100,000 cubic yards
of material is being removed. Hydrology should be closely monitored. All properties
and structures should be protected against excavation with the cost borne by the
blasting contractor. At the first resident complaint of damage or contamination to
structures or wells, all excavation should be halted until the problem is resolved with the
cost of repair and remediation borne by the contractor. Seismographic records should
be kept at the Town Hall for public inspection. The same protection should apply when
mechanical means are being used to remove large amounts of rock.

Ms. Kemp further commented that the existing nuisance control legislation should be
enhanced and/or vigorously enforced to protect residents from intolerable levels of
noise, dust and vibration. She concluded by once again addressing her personal
experience with regard to blasting operations.
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Brian Martin commented that the proposed Local Law did not contain language to
protect the Town’s topography and aesthetics. Citing his concern for the environment
and the lack of buildable land left in the Town, Mr. Martin commented on the need for
the Town Board to adopt stringent blasting legislation.

Ms. Fanizzi commented that the Town of Carmel does not have adequate steep slope,
ridge line protection and tree preservation legislation.

Supervisor Schmitt expressed his appreciation to the public for their input. He stated
that the Town Board would be conducting additional discussions to incorporate some of
the suggestions made.

Councilman Ravallo indicated that he supported increasing the fines for violations and
clarifying certain provisions in the blasting legislation. He inquired about leaving the
Public Hearing open.

Supervisor Schmitt agreed that well and septic inspections should be required. He
agreed with regard to pre-blast inspections that the Building Inspector “may” require
should be replaced with “shall” require. He supported post-blast inspections, video
documentation and increasing the fines for violations.

Mr. Folchetti suggested closing the Public Hearing rather that leaving it open, because
potential revisions to the proposed Local Law may be substantive and the revised draft
would require re-noticing.

Councilman Ravallo suggested that the Town Board email their input to the Building
Inspector and Legal Counsel.

Mr. Carnazza questioned the possibility of conflicting input.
Ms. Fanizzi inquired why the Public Hearing could not remain open.
Councilman Ravallo stated that it was a matter of process.

Mr. Folchetti reiterated that substantive changes made to the proposed Local Law will
make it a new law and require re-noticing.

Ms. Fanizzi inquired about a timeline. Discussion ensued regarding the length of time
necessary to draft the revisions.

Mr. Friedman asked the Town Board to consider enacting a moratorium on blasting
within the Town.

Supervisor Schmitt replied that it would not be necessary.

With no one else present wishing to be heard on the subject of the Public Hearing, on
motion by Councilwoman McDonough, seconded by Councilman Ravallo, with all
members of the Town Board present and in agreement the Public Hearing was closed
at 9:31 p.m. at which time a break was taken. The meeting resumed at 9:45 p.m.

PLANNING BOARD APPOINTMENT MADE - ANTHONY GIANNICO - 3/16/11-
12/31/17

RESOLVED that the Town Board of the Town of Carmel hereby appoints
Anthony Giannico to the Town of Carmel Planning Board, effective immediately for a
term expiring December 31, 2017.
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Resolution

Offered by: Councilman Lombardi
Seconded by: Councilman Ravallo

Roll Call Vote YES NO
Robert Ravallo X
Frank Lombardi X
Suzanne McDonough X
Kenneth Schmitt X

Supervisor Schmitt congratulated Mr. Giannico and the members of the Town Board
welcomed him to his new position.

ZONING BOARD OF APPEALS APPOINTMENT MADE - SILVIO BALZANO -
3/16/11-12/31/15

RESOLVED that the Town Board of the Town of Carmel hereby appoints Silvio
Balzano to the Town of Carmel Zoning Board of Appeals Board, effective immediately
for a term expiring December 31, 2015.

Resolution
Offered by: Councilman Ravallo
Seconded by: Councilman Lombardi

Roll Call Vote YES NO
Robert Ravallo X
Frank Lombardi X
Suzanne McDonough X
Kenneth Schmitt X

Supervisor Schmitt congratulated Mr. Balzano and the members of the Town Board
welcomed him to his new position.

Councilman Lombardi acknowledged the community involvement of Mr. Giannico and
Mr. Balzno and expressed his confidence in them.

Councilman Ravallo also acknowledged the two appointees.

MINUTES OF TOWN BOARD MEETINGS HELD ON 2/9/11, 2/16/11 AND 2/23/11 -
ACCEPT AS SUBMITTED BY THE TOWN CLERK

On motion by Councilman Lombardi, seconded by Councilwoman McDonough, with all
members of the Town Board Eresent and voting “aye”, the minutes of the Town Board
meetings held on February 9", February 16™ and February 23", 2011 were accepted
as submitted by the Town Clerk.

BUDGET MODIFICATIONS - #2010-12 - AUTHORIZED

WHEREAS the Town Comptroller has reviewed the December, 2010 Budget
Modifications with the Town Board which are detailed and explained on the attached
Budget Revisions Schedule identified as #2010-12;

NOW, THEREFORE, BE IT RESOLVED that the Town Board of the Town of
Carmel hereby authorizes and ratifies the December, 2010 Budget
Modifications/Revisions itemized on Schedule #2010-12 which is attached hereto,
incorporated herein and made a part hereof.
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Resolution
Offered by: Councilman Lombardi
Seconded by: Councilman Ravallo

Roll Call Vote

Robert Ravallo

Frank Lombardi
Suzanne McDonough
Kenneth Schmitt

YES NO

XX X[ X

TOWN OF CARMEL
BUDGET REVISIONS FOR DECEMBER 2010

#2010-12
INCREASE DECREASE
USES & USES &
ACCOUNT TITLE & TRANSFER DESCRIFTION
ACCOUNT SOURCES OF | SOURCES OF
FLUNDS FUNDS
GENERAL FUND
2010-12-01 100-1110-0012 [JUSTICE COURT OVERTIME 242.00
100-1355-0011 |ASSESSOR STAFF 170.00
10D-1410-0013 [TOWMN CLERK TEMP STAFF 30.00
10D0-1820-0012 [BUILDING STAFF OVERTIME 350.00
100-1220-0013 [SUPERVISOR TEMP STAFF ET3.00
10D-1355-0013 [ASSESSOR TEMP STAFF 520.00
- TRAMSFER FOR CLOSING PAYROLL EXPENSES
2010-12-02 TAX RECEIVER OTHER COMPENSATION 4,110.00
COMPENSATED ABSENCES ' 4,110.00
- PROVIDE FOR STAFF VACATION/SICK PAYOUT
2010-12-02 CENTRAL SERVICES TEMP STAFF 1.250.00

CENTRAL SERVICES ADMON CONTRACT

CENTRAL SERVICES EMPLOYEE BENEFIT COST

CENTRAL SERVICES RETIREE HI COST

- TRANSFER FOR TEMPORARY STAFF COST

2010-12-04 POLICE PERS SVC - OVERTIME PAY

ERS SVC - TEMP PAY

L8 UNIT OVERTIME

INSURANCE EXPENSE

- TRAMSFER FOR POLICE OVERTIMETEMP PAY

2010-12-05 POLICE PERS SVC HOLIDAY PAY

POLICE PERS SWC COMPEMNSATED ASBC PAY

POLICE PERS SVIC REGULAR PAY

BLDG HEATING FUEL EXF

ELDG UTILITY EXPENSE

ELDG SPECIAL IMPROVEMENT

- TRANSFER FOR SPECIAL POLICE PAY

2010-12-08 CODE ENFORCEMENT OVERTIME

CODE ENFORCEMENT TEMP STAFF

CODE ENFORCEMENT LOMGEVITY

1,700.00

- TRANSFER FOR CODE ENFORCEMENT OT/TEMP PAY

2010-12-07 PARK MAINTENANCE OTHER COMPENSATION

COMPENSATED ABSENCES '

- PROVIDE FOR STAFF VACATION/SICK PAYOUT

2010-12-08 ZONING BOARD PERS SERVICE

PLANNING BOARD PERS SERVICE

ZONING BOARD STAFF PAY

1,750.00

100-8020-0011 [PLANNING BOARD STAFF PAY

1,7560.00

- TRANSFER TO CORRECT BR NOV 2010-11-D4

BudgetRevislons2d10-12.xls 1
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TOWN OF CARMEL
BUDGET REVISIONS FOR DECEMBER 2010

#2010-12
INCREASE DECREASE
USES & USES &
ACCOUNT ACCOUNT TITLE & TRANSFER DESCRIPTION SOURCES OF | SOURCES OF
FUNDS FUNDS
2010-12-09 TOWN BOARD EMPLOYEE BENEFITS 5.500.00
SUPERVISORS OFFICE EMPLOYEE BEMEFITS
BUILDING MAINTENANMCE EMPLOYEE BEMEFITS
-TRANSFER FOR EMPLOYEE BENEFIT EXPENSE
2010-12-10 JUSTICE COURT OFFICE EXPENSE 500.00
SUPERVISOR OFFICE EXFENSE 250.00
5 COMPTROLLER CONSULTING SERVICE 350.00
0 TOWN CLERK OFFICE EXFENSE
10D-1240-0040 [EMGINEERING OFFICE EXPENSE
100-1110-D044 [JUSTICE COURT RECORDING EXPENSE 2.400.00
- TRANSFER FOR OFFICE EXPENSES
2010-12-11 100-1330-D048 [TAX RECEIVER POSTAGE 6,050.00
100-19282-2888 [CENTRAL MAIL SERVICE 6,050.00
- PROVIDE FOR TAX RECEIVER POSTAGE EXPENSE
2010-12-12 10D-135 ASSESSOR OFFICE EXPENSE 20s.00
10D-1355 ASSESSOR TECHNICAL SERVICE 1,702.00
10D-1355-D ASSESSOR STAR PROGRAM EXP 1,305.00
100-1355-D048 [ASSESSOR CONTRACT SERVICE 1,202.00
- TRAMSFER FOR ASSESSOR MISC EXPENSE
2010-12-13 10D0-1420-D041 [LITIGATION LEGAL SERVICES 1,231.00
JUSTICE CORT PROSECUTION LEGAL SERVICES 4,785.00
SPECIAL DISTRICT LEGAL SERVICES 3.745.00
LABOR LEGAL SERVICES 525.00
DEFENSE LEGAL SERVICES 7.500.00
LEGAL MISC EXPENSE 2,E26.00
- TRANSFER FOR LEGAL SERVICES
2010-12-14 CERTIORARI LEGAL SERVICES 9,187.50
UNCLASSIFIED EXPENDITURES 0,1E7.50
- TRANSFER FOR CERT LEGAL SERVICES
2010-12-15 RECORDS MNGMT CONTRACT EXPENSE 08.00
RECORDS STORAGE EXPENSE 324.00
RECORDS MNGMT SPECIAL LAEOR 420.00
- TRANSFER FOR RECORDS MMGMT EXPENSE
2010-13-18 CENTRAL PRINTING EXFPENSE 3.220.00
CENTRAL ADVERTISING EXPENSE 1,480.00
CENTRAL MAIL EXPENSE 4,700.00
- TRAMSFER FOR MISC EXPENSE
2010-12-17 INFORMATION TECH SUPPLIES 215.00
OFFICE SUPPLIES - UNDISTRIEUTED 825.00
INFORMATION TECH EQUIPMENT 1,040.00
- TRANSFER FOR MISC EXPENSES
BudgetRevislons2I10-12.x1s 2
TOWN OF CARMEL
BUDGET REVISIONS FOR DECEMBER 2010
#2010-12
INCREASE DECREASE
USES & USES &
ACCOUNT ACCOUNT TITLE & TRANSFER DESCRIPTION SOURCES OF | SOURCES OF
FUNDS FUNDS
2010-12-18 100-3120-0015 |POLICE SPECIAL STIPENDS

100-1888-1522

POLICE SPECIAL REVENUE

17,370.00

- PROVIDE FOR POLICE TREE DETAIL
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2010-12-19 100-31204 POLICE EQUIPMENT - DOMATIONS 7.450.00
POLICE EQUIPMENT EXPENSE 7.450.00
- TRANSFER FOR POLICE EQUIPMENT EXPENSE
2010-12-20 POLICE SOCIAL SECURITY 15,855.00
POLICE HEALTH INSURANCE 11,430.00
POLICE RETIREE HEALTH INSURANCE 4,545.00
POLICE MCT MOBILITY TAX 040.00
POLICE UNIFORM - RETIREMENT 33.270.00
- TRANSFER FOR BEMEFIT COSTS
2010-12-21 POLICE VEHICLE FUEL
POLICE VEHICLE MAINTEMANCE
POLICE UNIFORM EXPENSE 3,00
POLICE CONTRACTUAL EXPEMSE 3
POLICE NOM-UNIFORM RETIREMENT EXP 7
POLICE UNIFORM RETIREMENT EXPENSE 2,
BLDG SPECIAL IMPROVEMENT 3,
UNMCLASSIFIED EXPENDITURES 2,
- TRANSFER FOR POLICE WEHICLE EXFENSE
2010-12-22 100-3120-0044 [POLICE LEGAL COUNSEL 3a0.00
i00-H 040 |POLICE UNIFORM CLEANUP 130.00
100-3121-0040 [LAKE PATROL CONT EXPENSE 450.00
100-31204 POLICE COMFEREMCE TRAINING 1,460.00
- TRAMSFER FOR MISC POLICE EXPENSES
2010-12-23 100-3310 SIGN CONTROL OVERTIME
100-33 SIGN CONTROL STREET LINES 3,
100-513 HIGHWAY GARAGE CONT EXPENSE 3,
100-5132-0041 [HIGHWAY GARAGE HEATING EXPENSE 7,.260.00
- TRAMSFER FOR SIGN/HWY GARAGE EXPENSE
2010-12-24 100-3020-0040 [CODE ENFORCEMENT CONT EXPEMSE 580.00
100-3820-0047 [CODE ENFORCEMENT TRAINING EXPENSE 120.00
100-3820-0080 [CODE ENFORCEMENT EMPLOYEE BEMEFIT EXPEMSE T00.00
- TRAMSFER FOR MISC EXPEMSE
2010-12-25 100-7111 PARK CONTRACTUAL EXPENSE 1,400.00
100-71 PARK MAINTEMAMCE FUEL EXPENSE 320.00
100-7112 MCDOMOUGH PARK CONTRACT EXPENSE 00.00
100-71124 MCDOMNOUGH PARK UTILITY EXPENSE 1,700.00
100-71134 CHAMBER PARK CONT EXPEMNSE 10.00
100-71134 CHAMBER PARK CONTRACT 450.00
100-7110- PARK EMPLOYEE BENEFIT EXPENSE
- TRANSFER FOR MISC PARK EXPENSE
2010-12-24 PARK FACILITY LEASE 20,000.00
REC ADMIN TEMP STAFF
REC ADMIN EMPLOYEE BEMEFITS
BEACH TEMP STAFF
EMGIMEERING CONSULTANT EXP
-TRAMSFER FOR PARK FACILITY LEASE PYMT
BudgetRevishons2d10-12 xls 3
TOWN OF CARMEL
BUDGET REVISIONS FOR DECEMBER 2010
#2010-12
INCREASE DECREASE
USES & USES &
ACCOUNT ACCOUNT TITLE & TRANSFER DESCRIPTION SOURCES OF | SOURCES OF
FUNDS FUNDS
2010-12-27 PARK CONTRIBUTIONS 3 5.000.00
DONATIONS/CONTRIBUTIONS 5,000.00
- TRANSFER FOR PARK CONTRIEUTION
2010-12-28 BALDWIN MEADOWS CONT EXFEMNSE 4,700.00
BALDWIN MEADOWS UTILITY EXPEMEE 480.00
SEATING RINK EQUIPMENT EXFPENSE 1,100.00
YOUTH CONTRACTUAL EXPENSE 2,000.00
YOUTH SELF SUSTAIN EXPENSE 2,320.00
SKEATING RINK CONTRACTUAL EXPENSE
PLAYGROUND TEMP STAFF
- TRAMSFER FOR MISC PARK EXPENSE
2010-12-28 PROGRAM FOR AGING CONTRACTUAL EXPENSE 1,830.00
RECREATION ADMIN CONTRAC EXPENSE 140.00
PARK CONTRIBUTIONS ) 1,420.00
- PROVIDETRAMSFER FOR PROG FOR AGING EXPENSE
2010-12-30 100-7550-0040 |CELEBRATION CONTRACTUAL 1,410.00
100-7450-0042 |MUSEUM UTILITIES 1.410.00
- TRAMSFER FOR MISC EXPEMSE




PAGE 14

16 MARCH 2011
TOWN BOARD MEETING

(Cont.)
2010-12-31 FLAMMING SPECIAL SERVICES 36,1682.50
PLAMMING ESCROW FEES
- PROVIDE FOR SPECIAL SERVICES
2010-12-32 100-3020-0045 |PLANMNING CONSULTANT 2,300.00
100-3020-0013 |PLANNING TEMPORARY STAFF 2,600.00
- TRANSFER FOR PLANMING CONSULTANT EXP
2010-12-33 100-3080-0040 |RECYCLING CONTRACTUAL EXPENSE 500.00
100-3080-0080 |RECYCLING RETIREMENT EXPENSE 50.00
100-3080-0084 |RECYCLING HEALTH INS EXPENSE 850.00
- TRANSFER FOR RECYLING MISC EXPENSE
100-1010-0048 | TOWN BOARD COMSULTING SERVICES 63.000.00
100-1988-3080 |STATE AID - M54 GRANT FUNMDING 31,500.00
100-1888-5060 |OTHER FINANCING SOURCE *Temporary™ 31.500.00
- TRANSFER TO CAPITAL FUND UNDER M54 GRANT
100-1010-0048 |TOWMN BOARD COMNSULTING SERVICES 6,800.00
100-1315-0013 |COMTROLLER TEMPORARY STAFF 6,600.00
- TRANSFER FOR M54 CONSULTING SERVICES
100-1988-0040 |UNCLASSIFIED EXPENDITURE 10,238.00
100-3620-0011 |CODE ENFORCEMENT STAFF 10.238.00
- TRANSFER FOR IRS PENALTY PENDING 09.20.10
BudgetRevislons2I10-12.xls 4
TOWN OF CARMEL
BUDGET REVISIONS FOR DECEMBER 2010
#2010-12
INMCREASE DECREASE
USES & USES &
ACCOUNT ACCOUNT TITLE & TRANSFER DESCRIPTION SOURCES OF | SOURCES OF
FUNDS FUMDS
HIGHWAY FUND
2010-12-24 500-3010-2300 [SERVICES OTHER GOVTS
500-5010-2402 |RESERVE INTEREST EARNINGS
f00-5010-2418 |RENTAL OF EQUIPMENT
f00-5010-2681 |INSURAMNCE RECOVERY ASSETS
500-3010-2701 |REFUND PRIOR YEAR EXPENSE
500-3010-2680 |INSURANCE RECOVERY PAYROLL B.000.00
- REVISE BUDGET SOURCES
2010-12-35 500-5140-0012 |WEEDS & BRUSH OVERTIME 330.00
500-5130-012 |MACHINERY REPAIR OWERTIME 1,330.00
- TRAMSFER FOR W/B OWERTIME EXPENSE
2010-12-38 500-5110-0040 |GEMERAL REPAIR CONTRACTUAL EXPENSE
500-5130-0040 |MACHINERY REPAIR EXPENSES
500-5110-0018 |GEMERAL BREPAIR DIFFERENTIAL COMP 3,300.00
£00-5110-0020 |GEMERAL REPAIR TOOLS
500-5110-0084 |GEMERAL REPAIR HEALTH INSURAMCE EXPENSE
f00-5110-0088 |GEMERAL REPAIR RETIREE HI EXPENSE
500-5130-0018 |CENTRAL GARAGE SERVICES
500-5130-0020 |MACHINERY AIR TOOLS
500-5130-0084 |MACHINERY REPAIR HI BEMEFIT COSTS
500-5140-0040 |WEEDS & BRUSH CONTRACTUAL EXPENSE
500-5142-0082 |SMOW REMOWAL FICAMED EXPENSE
- TRAMSFER FOR MACHINERY REPAIR EXPEMSE
2010-12-37 S00-5130-0021  |HWY MACHINERY & EQUIPMENT G1.00
500-5130-0020 |MACHINERY REPAIR TOOLS §1.00
-TRAMSFER TO CORRECT BR MOV 2010-11-24
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2010-12-28 0084 [WEEDS & BRUSH HEALTH INS COST A00.00
0020 [WEEDS & BRUSH TOOL EXPENSE §00.00
- TRAMSFER FOR HEALTH INSURAMCE COST
2010-12-29 500-5142-0041 |SMOW REMOWAL GAS & FUEL 8,830.00
E00-5142-0042 |SHOW REMOWAL MATERIAL EXPENSE 28,820.00
500-5142-0081 |SMOW MCT MOBILITY TAX 50.00
500-5142-0048 |SHNOW CONTRACTUAL SWEEPING 2,600.00
500-5010-888%8 |INSURANCE RECOVERY PAYROLL b 35,000.00
- PROVIDE FOR SNOW REMOWVAL EXPEMSES YEAR END
2010-12-40 SERVICES OTHER GONTS " 90.00
SERVICES FOR OTHER GOVTS 20.00
- PROVIDE FOR SERVICES FOR OTHER GOWTS
2010-12-40a | s00- TRAMSFER TO CAPITAL PROJECT
£00- TRAMSFER TO CAPITAL PROJECT .38
500-5010 APPROFPRIATED FUND BALANCE " 34,351.38
- PROVIDE FOR CAPITAL PROJECT TRANSFER
500-5010-2701 |REFUND PRIOR YEAR EXPENSE 1,000.00
500-5010-2680 |INSURAMCE RECOVERY PAYROLL 1,000.00
- REVISE BUDGET SOURCES FOR CLOSING
BudgetRevisionsd110-12 xls -]
TOWN OF CARMEL
BUDGET REVISIONS FOR DECEMEER 2010
#2010-12
INCREASE DECREASE
USES & USES &
ACCOUNT ACCOUNT TITLE & TRANSFER DESCRIPTION SOURCES OF | SOURCES OF
FUNDS FUMDS
CARMEL FIRE PROTECTICN DIST #1
2010-12-41 301-3410-0048 |SERVICES OTHER GOVTS 524.00
301-9025-0040 |LOSAFP ADMIN EXFENSE 524.00
- TRANSFER FOR CLOSING EXPENSES
CARMEL FIRE PROTECTION DIST #2
2010-12-42 302-3410-0048 |OTHER EXPENCITURES 25.00
302-3210-049 |SERVICES OTHER GOVTS 8,218.00
302-3410-p20% |APPROPRIATED FUND BALANCE ’ 8,243.00
- PROVIDE FOR CLOSING EXPENSES
CARMEL FIRE PROTECTION DIST #3
2010-12-43 303-3410-0048 |SERVICES OTHER GOVTS 300.00
303-9025-0040 |LOSAR ADNMIN EXPEMSE 300.00
- TRANSFER FOR CLOSING EXPENSES
CARMEL FIRE PROTECTION DIST
2010-12-44 OTHER EXPEMDITURES 7857
LOSAR CONTRIBUTION 37057
- TRAMSFER FOR CERTORIARI SETTLEMENT
LAKE CASSE PARK DISTRICT
2010-12-45 | 401-7140-D048 [SERVICES OTHER GOVNTS 380.00
401-7140-0042 |UTILITY EXPENSE 380.00
- TRANSFER FOR CLOSING EXPENSES
LAKE GLEMACOM ROAD DISTRICT
2010-12-48 501-2901-0000 | TRANSFER TO OTHER FUNDS 1108.00
501-5112-0049 |SERVICES OTHER DEPTEIGONTE 106.00
- TRANSFER FOR CLOSING EXPENSES
CARMEL WATER DISTRICT #1
2010-12-47 £01-3310-0048 |SERVICES OTHER DEPTSIGONTS S60.00
501-3310-0040 |COMTRACTUAL RERPAIRS 1,550.00
- TRANSFER FOR CLOSING EXPENSES
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CARMEL WATI

ER DISTRICT #2

2010-12-42

G02-83

EQUIPMENT

602-83 CONTRACTUAL REPAIRS

G02-83 CHEMICAL EXPENSES

G02-83 PURCHASE OF WATER

G02-83 EMERGENCY REPAIRS

602-83 OTHER OPERATING EXPENSE
602-83 SERVICES OTHER DEPTEIGOVTS
G02-83 TEMPORARY LABOR

G02-83 UTILITY EXPENSE

602-83 EMGIMNEERING SERVICES

B02-38 TRANSFER TO DEBT

602-8310 OTHER FINANCING SOURCE 220,000.00

- PROVIDE FOR YEAR END CLOSING EXFENSES

BudgetRevl=iol

ns2010-12.xls

TOWN OF CARMEL
BUDGET REVISIONS FOR DECEMBER 2010

#2010-12
INCREASE DECREASE
USES & USES &
ACCOUNT ACCOUNT TITLE & TRANSFER DESCRIPTION SOURCES OF | SOURCES OF
FUNDS FUNDS
CARMEL WATER DISTRICT #3
2010-12-48 603-8310-0020 [EQUIFMENT
603-3310-0047 [EMERGENCY REPAIRS
603-23 043 |OTHER OPERATING EXPEMSES
603-3310-0040 [CONTACTUAL REFAIRS 3,300.00
603-3310-0044 [EMGINEERING SERVICES 4,000.00
603-3310-0048 [SERVICES OTHER DEPTE/GOVTS 1,100.00
- TRANSFER FOR CLOSING EXPENSES
CARMEL WATER DISTRICT #4
2010-12-50 604-3310-0041 [CHEMICAL EXPENSES
G04-331 EMERGENCY REPAIRS
G04-331 OTHER OPERATING EXPENSE
G04-331 SERVICES OTHER DEPTSIGOVTS
G04-3310-000% [APPROPRAITED FUND BALANCE
- PROVIDE FOR CHEMICAL/EMERGENCY REPAIRS
CARMEL WATER DISTRICT #5
2010-12-51 605-3310-004% [SERWICES OTHER DEPTS/GOVTS
OTHER EXPENSES 130.00
- TRAMSFER FOR CLOSING EXPENSES
CARMEL WATER DISTRICT #6
2010-12-52 606-8310-0048 [PURCHASE OF WATER
606-3310-0047 [EMERGENCY REFAIRS
606-3310-0040 [CONTRACTUAL REPAIR EXPEMSES 4.200.00
- TRANSFER FOR CLOSING EXPENSES
CARMEL WATER DISTRICT #7
2010-12-53 607-3310-0D4% [SERWICES OTHER TSIGOVTS 5,610.00
607-331 CONTRACTUAL REPAIR EXPENSES 2,300.00
607-3310-0042 [UTILITY EXPENSES 3,310.00
- TRANSFER FOR CLOSING EXPENSES
CARMEL WATER DISTRICT #8
2010-12-54 608-3310-0042 [UTILITY EXPENSE
608-3310-0047 [EMERGENCY REPAIRS
G08-33 049 |SERVICES OTHER DEFTSIGOVTS
608-3310-0040 [CONTRACTUAL EXPEMNSES 2,000.00
608-3310-0044 |[EMGINEERING SERVICES 2,000.00
G08-3310-8008 [APPROFRIATED FUND BALANCE
- PROVIDE FOR CLOSING EXPENSES
CARMEL WATER DISTRICT #3
2010-12-55 609-3310-0048 [SERVICES OTHER DEPTS/GOVTS ,S00.00
609-3310-009% [REPAIR RESERVE FUND 6,500.00
- TRANSFER FOR CLOSING EXPENSES

BudgetRevislons2010-12 xls
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BUDGET REVISIONS FOR DECEMBER 2010

#2010-12
INCREASE DECREASE
USES & USES &
ACCOUNT ACCOUNT TITLE & TRANSFER DESCRIFTION SOURCES OF | SOURCES OF
FLUNDS FUNDS
CARMEL WATER DISTRICT #10
2010-12-58 TEMPORARY LABOR
UTILITY EXPENSE
EMERGENCY REPAIRS
SERVICES OTHER DEPTS/GOVTS
CONTRACTUAL REPAIRS 3,130.00
REPAIR RESERVE FUND 3.000.00

APPROPRIATED FUND BALANCE

- PROVIDETRAMSFER FOR CLOSING EXPENSES

CARMEL WATER DISTRICT #12

2010-12-57

£12-8310-0 CONTRACTUAL REFPAIRS

612-831 UTILITY EXPENSES

612-331 EMERGENCY REPAIRS

612-8310- METERED WATER RENTS ’
61.2-831( DELINGUENT FEES ’

- PROVIDE FOR CLOSING EXPENSES

CARMEL WATER DISTRICT #13

2010-12-58 £13-2310-004% [SERVICES OTHER DEPTS/GOVTS 3,00.00
TEMP LABCOR
EQUIPMENT
CONTRACTUAL REPAIRS
OTHER OPERATING EXFENSE
REPAIR RESERVE FUND
- TRANSFER FOR CLOSING EXPENSES
CARMEL WATI
2010-12-52 TEMPORARY LABOR
UTILITY EXPENSE
OFER & MAINT CONTRACT
CONTRACTUAL REPAIRS 1,800.00
- TRAMSFER FOR CLOSING EXPENSES
CARMEL WATER DISTRICT #2 EXT
2010-12-80 622-3310-0013 [TEMPORARY LABOR
SERVICES OTHER DEFTS/GOVTS
TRAMSFER TO CWD #2 - DEBT FUND
TRAMSFER TO CWD #2 - 0 & M FUND 13,730.00
- TRANSFER FOR CLOSING EXPENSES
CARMEL SEWER DISTRICT #1
2010-12-61 CONTRACTUAL REPAIR EXPENSES 60.00
SERVICES OTHER DEPTE/GOVTS £0.00
UTILITY EXPENSES 140.00
- TRAMSFER FOR CLOSING EXPENSES
BudgetRevisions2010-12 xls -
TOWN OF CARMEL
BUDGET REVISIONS FOR DECEMBER 2010
#2010-12
INCREASE DECREASE
USES & USES &
ACCOUNT ACCOUNT TITLE & TRANSFER DESCRIPTION SOURCES OF | SOURCES OF
FUNDS FUNDS

CARMEL SEWER DISTRICT #2

2010-12-82 702-8120-0040 |CONTRACTUAL REPAIR EXPEMSES
702-81 SERWICES OTHER DEPTEIGONTS
T02-81 CHEMICAL EXPENSES
T02-81304 CONTINGENCY

- TRAMSFER FOR CLOSING EXPENSES
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CARMEL SEWER DISTRICT #3
2010-12-83 703-2130-0040 |CONTRACTUAL REPAIR EXPEMEES 950.00
0 SERVICES OTHER DEPTS/GONTS ]
APPROPRIATED FUND BALANCE
- PROVIDE FOR REPAIRSIGEMRL GOVT SERVICE
CARMEL SEWER DISTRICT #4
2010-12-84 T04-3130-0040 |CONTRACTUAL REPAIR EXPEMEES
UTILITY EXPENSES
SLUDGE HAULING EXPENSES
SERVICES OTHER DEPTS/GONTS
REPAIR RESERVE FUND 16,000.00
- TRANSFER FOR CLOSING EXPENSES
CARMEL SEWER DISTRICT #5
2010-12-85 T05-313 OTHER OPERATIMNG EXPENSES 80.00
T05-313 UTILITY EXPENSES a0.00
- TRAMSFER FOR CLOSING EXPEMNSES
CARMEL SEWER DISTRICT #6
2010-12-84 706-3130-0048 |OTHER OPERATIMG EXPEMSES
7l SERVICES OTHER DEFTSIGONTS
T06-3130-0040 |CONTRACTUAL RE EXPEMSES 300.00
- TRAMSFER FOR CLOSING EXPENSES
CARMEL SEWER DISTRICT #7
2010-12-87 TO7-2130-0040 |CONTRACTUAL REPAIR EXPEMEES
TO07-313 SERWVICES OTHER DEPTSIGONTS
UTILITY EXPENSE 3,850.00
- TRANSFER FOR CLOSING EXPENSES
CARMEL SEWER DISTRICT #8
2010-12-88 708-3120-D04% |SERVICES OTHER DEPTS/GOVTS
k! REPAIR RESERVE FUND 4,300.00
708-3130-0042 |UTILITY EXPENSE 1,200.00
- TRANSFER FOR CLOSING EXPENSES
BudgetRevisions20110-12.xls a
TOWN OF CARMEL
BUDGET REVISIONS FOR DECEMBER 2010
#2010-12
INCREASE DECREASE
USES & USES &
ACCOUNT ACCOUNT TITLE & TRANSFER DESCRIPTION SOURCES OF | sourRcEs oF
FUNDS FUMDS
CARMEL SEWER DISTRICT #1 EXT 3
2010-12-80 TEMPORARY LABOR
SERVICES OTHER DEPTSIGOVTS
CHEMICAL EXFENSES 8,500.00
OTHER CPERATING EXPENSES 300.00
713-3130-0808 [APPROPRIATED FUMD BALANCE 4,000.00
- PROVIDE FOR TEMP LABOR/GENRL GOVT SERVICE
|MAHOPAC LIGHTING DISTRICT
2010-12-70 SERVICES OTHER DEPTS/GONTS 720.00
CONTRACTUAL UTILITIES 720.00
- TRAMSFER FOR GEMERAL GOVWT SERVICES EXP
CARMEL LIGHTING DISTRICT
2010-12-T1 CONTRACTUAL EXPENSES
CONTRACTUAL UTILITIES
SERVICES OTHER DEPTSIGOVTS
APPROPRIATED FUND BALANCE
- PROVIDE FOR CLOSING EXPENSES
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DAISY LANE LIGHTING DISTRICT

2010-12-72 SERVICES OTHER DEFTS/GONTS 50.00
CONTRACTUAL UTILITIES 50.00
- TRAMSFER FOR GEMERAL GOVT SERVICES EXP

COUNTRY HILLS LIGHTING DISTRICT

2010-12-73 TH4-5182-0042 |CONTRACTUAL UTILITIES
764-5182-0049 |SERVICES OTHER DEPTSIGOVTS
7E4-5182-0000 |APPROPRIATED FUND BALANCE :

- PROVIDE FOR CLOSING EXPENSES

LAKE MCGREGOR LIGHTING DISTRICT

2010-12-74 CONTRACTUAL UTILITIES
SERWVICES OTHER DEFTS/GOVTS
APPROPRIATED FUND BALANCE 5

- PROVIDE FOR CLOSING EXPENSES

el Bl
enfenfen

CS5D #8 DEBT FUND

E78-0901-D000 |TRANSFER TO CSD #2 CAPITAL DEBT
E7E-2120-000% |APPROFPRIATED FUND BALANCE "
- PROVIDE FOR CLOSING EXPENSES

2010-12-75

CS5D #1. EXT 3 DEBT FUND

2010-12-78 OTHER EXPENSES

SRLF INTEREST

TRANSFER TO CSD #1, EXT 3
E81-3120-0009 |APPROPRIATED FUND BALANCE -

- PROVIDE FOR CLOSING EXPENSES

(251

BudgetRevislons2I10-12.x18 10

TOWN OF CARMEL
BUDGET REVISIONS FOR DECEMBER 2010

#2010-12
INCREASE DECREASE
USES & USES &
ACCOUNT ACCOUNT TITLE & TRANSFER DESCRIPTION SOURCES OF | SOURCES OF
FUNDS FUNDS
CSD #3 CAPITAL DEBT FUND
2010-12-77 B82-2120-0043 |OTHER EXPENSES 3
E82-3120-000% |APPROPRIATED FUNMD BALANCE : 3
- PROVIDE FOR CLOSING EXPENSES
TOWNWIDE DRAINAGE CAPITAL FUND
2010-12-78 PROJECT LABOR OVERTIME
CONTRACTUAL EXPENDITURES
OTHER PROJECT EXPENDITURES
SERVICES OTHER DEPTSIGOVTS
FICA/EMPLOYEE BEMEFIT COST
DRAIMNAGE CONTRACTOR EXPENSE 20,854.09

- TRANSFER FOR CLOSING EXPENSES

B00-1922-0045 [DRAINAGE CONTRACTOR EXPEMSE
BDD-1922-5030 |INTERFUND TRANSFER 3
- PROVIDE FOR CLOSING OF CAPITAL FUND

£ | (a3
| 3

STORMWATER CAPITAL FUND

BO2-1882-0011 |PERSOMAL SERVICES 25,000.00
B02-1982-0020 |EQUIFMENT 12,000.00
B02-1222-0040 (CONTRACTUAL EXPENSES 2,000.00
B02-1982-0044 |PROJECT ENGINEERING Z3,000.00
002-1980-0045 (CONTRACTED COMSTRUCTION 365,000.00
B02-19828-0043 |OTHER PROJECT EXPENSES 13,000.00
B02-1983-0049 |GEMERAL GOVT SERVICES =
B02-1982-3000 (STATE AID 231,500.00
B02-1982-5031 |INTERFUND TRANSFER )
002-1222-5710 |PROCEEDS OF BONDS 231,500.00

- RECORD AUTHORIZED STORMWATER CONTRACTS
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HAMLET BEAUTIFICATION IMPROVEMENTS CAPITAL FUND
BOS-1988-5031 (INTERFUND TRANSFER - GNF ' 20:0,000.00
B0o9-1928-2770 (GOOD MEIGHBOR FUNDS REVENUE E :200.000.00
- REVISE BUDGET SOURCES FOR CLOSING
BALDWIN MEADOWS PARK CAPITAL FUND
2010-12-78 B12-7140-008% [TRANSFER TO OTHER FUNDS 6501.28
COTHER PROJECT EXPENDITURE 001.28

- TRAMSFER FOR CLOSING EXPENSES

HIGHWAY RESURFACING CAFITAL FUND

2010-12-80

PROJECT LABOR OVERTIME

CONTRACTUAL EXPENDITURES

RESURFACING MATERIALS

SERVICES OTHER DEPTEIGOVTS

FICA/EMPLOYEE BEMEFIT COST

TRANSFER TO OTHER FUNDS

CONTRACT PAVING EXPENSE

OTHER PROJECT EXFENDITURE

- TRANSFER FOR CLOSING OF CAPITAL FUND

BudgetReyisio

ns2010-12 .18

TOWN OF CARMEL

BUDGET REVISIONS FOR DECEMBER 2010

#2010-12

ACCOUNT

ACCOUNT TITLE & TRANSFER DESCRIPTION

INCREASE
USES &
SOURCES OF
FUNDS

DECREASE
USES &
SOURCES OF
FUNDS

HIGHWAY MACHINERY CAPITAL

FUND

2010-12-81

TRANSFER TO OTHER FUNDS

18,806.20

PURCHASE OF MACHIMERY

18,543.09

OTHER PROJECT EXFENMDITURE

204.21

- TRANSFER FOR CLOSING OF CAPITAL FUND

HIGHWAY SPE

C IMPROVEMENT

CAPITAL FUND

2010-12-82

12-0045

CONTRACTUAL IMPROVEMENTS

116,868.00

2
2

12-0040

CONTRACTUAL EXPENSES

- TRANSFER FOR CLOSING EXPENSES

-0040

CONTRACTUAL EXPENSES

P [P

3589

STATE AID - DOT

- RECORD STATE AID REDUCTION IN GRANT

-0040

CONTRACTUAL EXPEMNSES

-5031

INTERFUND TRANSFER

- PROVIDE FOR CLOSING OF CAPITAL FUND

CARMEL SEW

APITAL FUND

2010-12-82

UPGRADE ENGIMEERING COSTS

CONTRACTUAL EXPENDITURES

7,088

[

A

- TRAMSFER FOR CLOSING EXPENSES

CARMEL WATE

ER DISTRICT #14 CAFITAL FUND

2010-12-84

OTHER PROJECT EXFENDITURE

CONTRACTUAL EXPENDITURES

1,974.00

- TRANSFER FOR CLOSING EXPEMSES

BudgetRevislons2I10-12.xls
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LAKE CASSE PARK DISTRICT - ADVERTISING FOR BIDS FOR MAINTENANCE
SERVICES FOR 2011, 2012 AND 2013 - AUTHORIZED

RESOLVED that the Engineering Projects Coordinator is hereby authorized to
advertise for bids for maintenance services for the Lake Casse Park District for the
years 2011, 2012 and 2013; and

BE IT FURTHER RESOLVED that the Engineering Projects Coordinator is to
furnish detailed specifications for the above to the Town Clerk to be used in conjunction
with the Town's general bid conditions and specifications.

Resolution
Offered by: Councilman Ravallo
Seconded by: Councilwoman McDonough

Roll Call Vote YES NO
Robert Ravallo X
Frank Lombardi X
Suzanne McDonough X
Kenneth Schmitt X

Supervisor Schmitt stated that the cost of the maintenance services will be borne by the
residents of the Lake Casse Park District.

2010 SERVICE AWARD PROGRAM RECORDS FOR CARMEL AMBULANCE
DISTRICT NO. 1 - ACCEPTED

RESOLVED, that the Town Board of the Town of Carmel, acting as
Commissioners of Carmel Ambulance District No. 1, hereby accepts the 2010 Service
Award Program Record Certification submitted by the Carmel Volunteer Ambulance
Corporation, dated February 26, 2011, and hereby authorizes the Town Clerk to sign
the 2010 Sponsor Approval Form and attach a certified copy of this resolution to said
form, and

BE IT FURTHER RESOLVED, that upon the signing of the Sponsor Approval
Form of said certification, a copy of the certification list is to be returned to the Carmel
Volunteer Ambulance Corporation for posting for a period of at least thirty (30) days for
review by its members with a notice that all appeals must be filed with the Town Board
no later than thirty (30) days from the date of posting.

Resolution
Offered by: Councilwoman McDonough
Seconded by: Councilman Lombardi

Roll Call Vote YES NO
Robert Ravallo X
Frank Lombardi X
Suzanne McDonough X
Kenneth Schmitt X

2010 SERVICE AWARD PROGRAM FIREFIGHTER RECORDS FOR CARMEL FIRE
PROTECTION DISTRICTS #1, #2 AND # 3 - ACCEPTED

RESOLVED, that the Town Board of the Town of Carmel, acting as
Commissioners of Carmel Fire Protection Districts #1, #2 and #3, hereby accepts the
2010 Service Award Program Record Certification submitted by the Mahopac Falls Fire
Department Inc., dated March 10, 2011, the Mahopac Volunteer Fire Department
dated February 3, 2011 and the Carmel Fire Department, Inc. dated February 23, 2011,
and hereby authorizes the Town Clerk to sign the 2010 Sponsor Approval Form and
attach a certified copy of this resolution to said form, and
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BE IT FURTHER RESOLVED, that upon the signing of the Sponsor Approval
Form of said certification, a copy of the certification list is to be returned to the Carmel
Fire Protection Districts #1, #2 and #3 for posting for a period of at least thirty (30) days
for review by its members with a notice that all appeals must be filed with the Town
Board no later than thirty (30) days from the date of posting.

Resolution
Offered by: Councilman Lombardi
Seconded by: Councilman Ravallo

Roll Call Vote YES NO
Robert Ravallo X
Frank Lombardi X
Suzanne McDonough X
Kenneth Schmitt X

CHIEF OF POLICE AUTHORIZED TO PROCEED WITH THE LEASING OF TWO
POLICE CARS - WARNOCK FLEET AND THE FORD MOTOR CREDIT COMPANY

RESOLVED that the Town Board of the Town of Carmel hereby authorizes the
Chief of Police to proceed to replace two police cars by leasing new vehicles in lieu of
purchasing replacement vehicles; and

BE IT FURTHER RESOLVED that the Town Supervisor is authorized to sign all
necessary documents to lease said vehicles from Warnock Fleet and the Ford Motor
Credit Company of Dearborn Michigan in accordance with lease quotations dated
February 23, 2011; and

BE IT FURTHER RESOLVED, that MaryAnn Maxwell, Town Comptroller, is
hereby authorized to make any and all necessary budget revisions/modifications to
effect this purpose.

Resolution
Offered by: Councilman Ravallo
Seconded by: Councilman Lombardi

Roll Call Vote YES NO
Robert Ravallo X
Frank Lombardi X
Suzanne McDonough X
Kenneth Schmitt X

Supervisor Schmitt explained that the cost of the vehicles has not been budgeted.
However, the monies necessary to lease the vehicles will be obtained through various
sources, including asset forfeiture funds and revenue from auctions. Discussion was
held regarding the matter.

ISSUANCE OF LICENSE FOR THE COLLECTION OF REFUSE AND GARBAGE
WITHIN THE TOWN OF CARMEL AUTHORIZED - BRIA CARTING, INC, - 12/19/10
THROUGH 12/18/11

RESOLVED that the Town Board of the Town of Carmel, upon review of the
application of Bria Carting, Inc, received January 20, 2011, hereby authorizes the
issuance of a license for the collection of refuse and garbage within the Town of Carmel
pursuant to Chapter 95, Article 11l of the Town Code of the Town of Carmel to:
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APPLICANT ADDRESS LICENSE PERIOD

Bria Carting, Inc. Office Address: 12/19/10 through 12/18/11
P.O. Box 630
Somers, NY

Resolution

Offered by: Councilwoman McDonough

Seconded by: Councilman Ravallo

Roll Call Vote Y
Robert Ravallo

Frank Lombardi

Suzanne McDonough
Kenneth Schmitt

S NO

XX |[X|X|m

BOND REDUCTION AUTHORIZED - LUPI CAR WASH (NICHOLAS LUPINACCI) -
TM #75.19-1-10

WHEREAS application has been made by Lupi Car Wash (Nicholas Lupinacci)
for reduction of a site plan bond posted in accordance with the Land Subdivision and/or
Zoning Regulations for the Lupi Car Wash Site Plan, Tax Map #75.19-1-10; and

WHEREAS said application has been reviewed by the Town Engineering
Consultant and a reduction of the bond has been recommended and approved by the
Planning Board;

NOW, THEREFORE, BE IT RESOLVED that the Town Board of the Town of
Carmel hereby authorizes the reduction of the aforementioned bond posted for the Lupi
Car Wash Site Plan, from its original amount of $148,240.00 to a reduced amount of
$67,550.00.

Resolution
Offered by: Councilman Ravallo
Seconded by: Councilman Lombardi

Roll Call Vote Y
Robert Ravallo

Frank Lombardi

Suzanne McDonough
Kenneth Schmitt

S NO

XX |[X|X|m

SOUND AMPLIFICATION PERMIT - APPLICATION OF THE NATIONAL MULTIPLE
SCLEROSIS SOCIETY - FEE WAIVED

RESOLVED that the Town Board of the Town of Carmel hereby waives the fee
regarding the application of National Multiple Sclerosis Society for a sound amplification
permit for the Walk MS 2011 event to be held on May 1, 2011 at the Carmel Firehouse.

Resolution
Offered by: Councilman Lombardi
Seconded by: Councilman Ravallo

Roll Call Vote YES NO
Robert Ravallo X
Frank Lombardi X
Suzanne McDonough X
Kenneth Schmitt X

Councilman Lombardi acknowledged the efforts of the National Multiple Sclerosis
Society and spoke regarding his past participation in the event.
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LAKE SECOR PARK DISTRICT NEWSLETTER - AUTHORIZED

RESOLVED, that the Town Board of the Town of Carmel, acting as
Commissioners of the Lake Secor Park District, hereby accepts and authorizes the
proposed Lake Secor Park District Newsletter in form as attached hereto and made
part hereof, and

BE IT FURTHER RESOLVED that the Lake Secor Park District Advisory
Committee is authorized to distribute the aforesaid newsletter within the Lake Secor
Park District.

Resolution
Offered by: Councilwoman McDonough
Seconded by: Councilman Lombardi

Roll Call Vote YES NO
Robert Ravallo

Frank Lombardi
Suzanne McDonough
Kenneth Schmitt

XX X[ X

LAKE SECOR PARK DISTRICT

Park District Committee

Keith Cox, Chairman
Stephen Perrotta, Secretary
Dennis Fox

Robin Sahonvic

Sissie Hintze

Jim Nyarady

George Walko

April 2011

A warm welcome to all our community residents and especially to those who are new to Lake Secor. Please
join us this summer down at the lake for fun and festivities. We are proud of our Lake and over 2,000
neighborhood residents came to the lake last summer.

Jim Nyarady after many years of service has resigned as Chairman of the Park District but will continue to
serve on the board. Many thanks to Jim for all the volunteer work that he put in over the years to make our
lake beautiful!

The 2011 Calendar of Events reflects an increase in participation by Lake Secor Property Owners, Inc
resulting in additional events being scheduled. If you are not a member of LSPOI, please consider joining.
This is your neighborhood organization and your membership and participation would be highly
appreciated so that we can maintain events at the beach.

REMINDER all boats stored on park district land _MUST be registered with the town. Please call Keith Cox
(845-531-1040) to register your boat. There is no fee and your registration number MUST be displayed on
the boat or you will risk having your boat removed by the Town! Please cooperate.

The hydro raking of our beach continues to be a great success in removing weed growth in the swim and boat
areas. This service will be continued this year. In addition to the hydro raking, this year we are seeking
ways to control the algae growth in the lake which will enhance water quality.

Every year vandalism causes excessive amounts of our hard earned tax dollars to be spent on repairs instead
of improvements! Vandalism in any form will not be tolerated and violators will be prosecuted to the full
extent of the law. Take pride in your Park! If you notice any suspicious behavior, call the police (845-628-
1300 immediately!

Keep an eye open for any updates, changes, or notifications which will be posted on the bulletin board at the
lake. This is our line of communication to all residents of Lake Secor.

The Lake Secor Park District Advisory Board meets the second Thursday of each month, beginning January
through October, 2011 at 7:00pm at Carmel Town Hall, 60 McAlpin Ave, Mahopac, NY. All Lake Secor
residents are welcome.
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Anyone who is a certified life guard with waterfront and CPR/first aid endorsements and is interested in life
guarding at Lake Secor beach, please call Keith Cox (845-531-1040). Also anyone interested becoming a
Lake Secor Park District Committee member call Keith for information.

In closing, please remember the Rules and Regulations are for everyone’s benefit and safety. It is our goal to
maintain a safe park for everyone to enjoy. The Lake Secor Park District Advisory Board members would
like to take this opportunity to wish you all a health and fun filled summer. Enjoy it and please practice
safety at all times.

The Lake Secor Park District Advisory Committee.

2011 Calendar of Events
THE LAKE SECOR PARK DISTRICT ADVISORY BOARD
ALL EVENTS ARE CO-SPOMSORED WITH L.S.P.O.. = EXCEPTION BEING THE L.5.P.0.1. HOLIDAY PARTY*
| |
Lake Secor Residents and their Guests may particpate in all events.
DATE TIME EVENT COMMENTS
Sat April 23rd 12:00 PM Easter Egg Hunt LSPOI
Park District member required
Saturday May Tih SPRING BEACH CLEAN-UP COME HELP
RAINDATE 11200 AM MEET YOUR NEIGHBORS
Saturday May 14ih TEEMAGERS GET COMMURITY SERVICE HOURS TAKE PRIDE IN YOUR BEACH
SAT, SUN, MON
May 28th, 23th J0th 12 HOON - T PM BEACH OPENS FOR WEEKENDS ONLY LIFEGUARDE ON DUTY
MEMORIAL DAY WEEKEND
Sahurday Juns 11th £:00 PM Pot Luck Dinner Park Digtrict member reguirad
Frll:la'z Jung 24th 12 HOOHN - BEM BEACH OPENS FULL TIME LIFEGUARDE ON DUTY
Saturday Juna 25th BAM-12 HOOH FISHING CONTEST LSP
RAINDATE
Eumaz Jung 26th 1 PRIZE CATAGORIES WO FISHING LICENSE REQLITRED
& PM. POT LUCK DINNER_ERING A DISH OR DESERT PARK DISTRICT COMMITTEE MEMBER
Saburday Juns 25th REQUIRED
& PM. MARSHMALLOW ROAST/ICAMPFIRE
£ PM. POT LUCK DINNER_ERING A DISH OR DESERT PARK DISTRICT COMMITTEE MEMBER
Safurday July §ih REQUIRED
& PM. MARSHMALLOW ROAST/ICAMPFIRE
£ PM. POT LUCK DINMNER_ERING A DISH OR DESERT PARK DISTRICT COMMITTEE MEMBER
Saburday July 23rd REQUIRED
& PM. MARSHMALLOW ROAST/ICAMPFIRE
Saturday August &5h ANNUAL WATER CARNIVAL
Clam Bake & BEGQ
Ralndats 12 HOOH COMPETITIONS & AWARDS FOR ALL AGES ALL LIFEGUARDS ON DUTY
Sunday August 7in Flaasa slgn up for evants with Life Guards
& PM. POT LUCK DINNER ERING A DISH OR DESERT PARK DISTRICT COMMITTEE MEMBER
Saturday August 204h REGQUIRED
& PM. MARSHMALLCOW ROAST/ICAMPFIRE
Monday Sugust 22nd 1ZHOOH - TPM HEW HOURS FOR BEACH OPENING LIFEGUARDS OM DUTY
SPM POT LUCK DINMER PARK DISTRICT COMMITTEE MEMBER
Saturday Sepiember 3rd RERUIRED
TPM. MARSHMALLOW ROAST/ICAMPFIRE
Monday Saptambar Sth
LABOR DAY 12 HOOH -7 PM. La&ST WEEKDAY OF BEACH BEING OPENH LIFEGUARDS ON DUTY
SabiSun Sapt 100 & 11th 1INOOH - & P_M. BEACH OPEN FOR WEEKEND LIFEGUARDS ON DUTY
LAST WEEKEND COF BEACH SEASON
Saturday October 22nd 1FM TO FINIEH HALLOWEEN PARADE NORTH ROAD TO SEACH ENTRANCE
Saturday December 3rd L.5.P.0.L HOLIDAY PARTY LEPOI E-.ﬁ
SHOWDATE 1PM
Sundate Deambsar th FOR LSP0I MEMEBERS ONLY, NO GUESTS! HOT PARK DISTRICT RELATED
|TENTATIVE]
KOTE:
ALL ACTIVITIES ARE SUBJECT TO CHAMGE OR CAMCELLATION
WOLUNTEERS ARE ALWAYS NEEDED AND S&FPRECIATED
WaTCH THE BULLETIN BOARD AT THE GSEACH FOR UPDATES OR ANNOUNCEMENTS
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ENTRY INTO CONTRACT WITH THE CITY OF NEW YORK FOR CARMEL SEWER
DISTRICT #2 WASTEWATER TREATMENT PLANT UPGRADES OPERATIONS &
MAINTENANCE - AUTHORIZED

RESOLVED, that the Town Board of the Town of Carmel, Acting as
Commissioners of Carmel Sewer District #2, hereby authorizes the entry into an
agreement between the Town of Carmel and the City of New York for the operation and
maintenance of Carmel Sewer District #2 wastewater treatment plant upgrades
required by the watershed regulations of the City of New York in form as attached
hereto and made a part hereof; and

BE IT FURTHER RESOLVED that Town Supervisor Kenneth Schmitt is hereby
authorized and directed to execute said contract and any other and further
documentation necessary to the performance thereof.

Resolution
Offered by: Councilman Lombardi
Seconded by: Councilwoman McDonough

Roll Call Vote YES NO

Robert Ravallo Abstain
Frank Lombardi X

Suzanne McDonough X

Kenneth Schmitt X

AGREEMENT BETWEEN THE CITY OF NEW YORK
AND TOWN OF CAEMEL FOE THE OPERATION AND MAINTENANCE OF
UPGRADES REQUIRED BY THE CITY'S WATERSHED REGULATIONS

THIS AGREEMENT is made and entered infto the __ day of
20 by and between THE CITY OF NEW YORK (the “City™), a municipal corporation
organized and existing under the laws of the State of New York, having its principal office at
City Hall in the Borough of Manhattan, City and State of New York, and Town of Carmel
(“Owner™), the owner of a wastewater treatment plant (“WWTP") located in the Town of
Carmel, County of Putnam, State of New York, and having its principal office at 60 McAlpin
Avenue, Mahopac, New York 10541, (the City and the Owner collectively referred to herein as
the “Parties™).

WHEREAS, the City, acting by and through the Comnussioner of the New York City
Department of Environmental Protection ("INYCDEP™), is charged with the duty of protecting
the high quality of waters from which the City’s water supply is drawn and preserving it from
degradation for the purpose of protecting the health and general welfare of the consumers of this
supply; and

WHEREAS, the Owner operates a WWTP that 1s located within the watershed of the
City of New York's drinking water supply system; and

WHEREAS, discharges from the WWTP flow into Michael's Brook, a tributary of the
Croton Falls Reservoir; and

WHEREAS, the City is concerned about the potential impact of the discharges from the
WWTP on the drinking water supply of the City of New Yorl; and

WHEREAS, in January 1997, the City entered into a Memorandum of Agreement
regarding the City's watershed protection program with the State of New York, the United States
Environmental Protection Agency, the Coalition of Watershed Towns, the Catskall Watershed
Corporation, Putnam County, Westchester County, certain watershed municipalities, and certain
environmental groups (the “Watershed MOA™); and

WHEREAS, pursuant to Article 11, §1100 of the New York State Public Health Law
and § 24-302 of the New York City Administrative Code, the City promulgated “Rules and
Regulations for the Protection from Contamination, Degradation and Pollution of the New York
City Water Supply and its Sources™ (the “Watershed Regulations™), which became effective May
1, 1997: and

WHEREAS, Section 18-36(a)(10) of the Watershed Regulations requires owners of
WWTPs located within the watershed of the City’s drinking water supply to upgrade their
WWTPs to comply with the Watershed Regulations; and
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WHEREAS, pursuant to Paragraph 141 of the Watershed MOA | the City agreed to pay
for the costs of upgrading existing WWTPs in order to enable them to comply with the
requirements imposed solely by the Watershed Regulations (“Regulatory Upgrades,”™ as that term
15 defined herein), in order to ensure that the work would be performed expeditiously; and

WHEREAS, in connection with upgrading the WWTP, the Owner may also be mnstalling
equipment which, in addition to enabling existing WWTPs to comply with requirements imposed
solely by the Watershed Eegulations, also replaces equipment previously used at the WWTPs to
comply with federal and State law and that will now enable the WWTPs to comply with State
and federal law, as well as the Watershed Regulations; and

WHEREAS, the City's agreement to pay for those costs of the Regulatory Upgrades at
public WWTPs (as that term is interpreted under the Public Health Law), which are required
solely by the Watershed Eegulations and not because of any provision of federal, State or local
law, regulation or enforceable standard otherwise applicable to a WWTP (such upgrades not
necessarily being the same as those upgrades which are being funded pursuant to the City’'s
obligation in the Watershed MOA to fund Regulatory Upgrades), is also made pursuant to the
City’s obligation to pay such costs as required by the Public Health Law Section 1104{1); and

WHEREAS, the City and the New York State Environmental Facilities Corporation
(“EFC™) have entered into an agreement pursuant to which EFC is assisting the City to
administer a program to design, permit, construct and install Regulatory Upgrades at existing
WWTPs (the “WWTP Upgrade Program™) and pursuant to which EFC has executed and
implemented contracts with WWTP owners for the disbursement of City funds to pay for the
costs of designing, permitting, constructing and installing such upgrades (“City-EFC
Agreement™); and

WHEREAS, on or about May 1, 1998, the Owner executed such a contract with EFC to
upgrade the WWTP in accordance with NYCDEP approved plans and specifications, and the
City 15 a thard party beneficiary to such contract {(“Owner Upgrade Contract™); and

WHEREAS, the Owner has agreed to operate and maintain the upgraded WWTP in
accordance with the terms and conditions set forth in this Agreement; and

WHEREAS, the City has agreed to pay the Owner for certain costs associated with the
operation and maintenance of the WWTP in accordance with this Agreement;

NOW, THEREFORE. in consideration of the promises, the mutual representations and
agreements hereinafter contained, together with such other and further consideration, the receipt
and sufficiency of which is hereby acknowledged, the Parties hereto agree as follows:

OdM Agreement - Public WWTP 2

ARTICIE 1
GENERAL PROVISIONS

Section 1.01 Definitions

1 “Agreement” means this Agreement between the City and the Owner for funding
a portion of the WWTP's operation and maintenance costs in an amount determined pursuant to,
and in accordance with, the terms and conditions herein.

2 “Allowable Litigation Costs™ means, and 15 limited to:

a awards in contract damage, personal injury, and property damage actions
to the extent such awards arise out of Operation or Maintenance of the Regulatory Upgrades and
are not covered by the Owner’'s insurance; and

b. settlements of contract damage, personal injury, or property damage
actions to the extent that such awards arise out of Operation or Maintenance of the Regulatory
Upgrades, and are not covered by the Owner's insurance, that have been determined by the City,
in advance of the Owner's entering mto such seftlements, to be reasonable; and

C. reasonable legal fees and expenses incurred in connection with (a) and (b)
abowve; and

d. awards or seftlements resulting from any criminal conduct, willful
misconduct, gross negligence on the part of the Owner, its agents, officers, and/or employees, or
the Owner’s failure to operate and maintain the Regulatory Upgrades properly, in good repair
and operating condition, shall not be Allowable Litigation Costs; and
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e any agreement by the City to pay Allowable Litigation Costs shall be
strictly in excess of any and all insurance coverage carried by the Owner and the applicable
Contractor, Consultant, or Subcontractor.

3 “Allowable Fines and Penalties™ means, and 1s limited to, any fine or penalty,
and/or the costs of any environmental benefit project(s) imposed cn the Owner by a court or
regulatory agency. to the extent that such fines, penalties, or costs of such environmental benefit
project(s) arise out of the operation and maintenance of the Regulatory Upgrades and are not
covered by the Owner’s insurance; provided that Allowable Fines and Penalties shall not include
any fines, penalties or costs of such environmental benefit project(s) imposed by a federal, state
or local regulatory authority on the Owner as a result of any criminal conduct, willful
misconduct, or gross negligence on the part of the Owner, its agents, officers. and/or emplovees
in connection with the operation and maintenance of the WWTP, and further provided that the
Owner has operated and maintained the Regulatory Upgrades in good repair and operating
condition in accordance with the Operation and Maintenance Manual. If such fine, penalty, or
environmental benefit project is required as a result of a seftlement, the cost shall be payable by
the City only if the settlement has been determined to be reasonable by the City, in advance of
the Owner's entering into such settlement.

4 “City” means the City of New York and any of its departments and agencies,
including without limitation, NYCDEP.
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5 “Consumer Price Index”™ or “CPI" means, for purposes of this Agreement, the
Consumer Price Index for All Urban Consumers (CPI-U), which is prepared and published by
the Bureau of Labor Statistics of the United States Department of Labor, or ifs successor agency,
or the successor index to the CPI as defined herein.

8. “Contractor” or “Consultant” or “Subcontractor” means any person or enfity
contracting with the Owner for the provision of goods or services in connection with the
Regulatory Upgrades and pursuant to, this Agreement

7 “Executive Commuittee of the Watershed Protection and Partnership Council” or
“Executive Commuttee” means the Executive Committee of the New York City Watershed
Protection and Partnership Council (“WPPC™) established pursuant to Paragraph 98 of the
Watershed MOA.

8 “Final Upgrade Plan™ or “FUP” means the upgrade plan for the WWTP consisting
of engineering plans and costs for implementing a Regulatory Upgrade and, if applicable, a
SPDES Upgrade or such other NYCDEP-approved upgrade to the WWTP, which has been
prepared by the WWTP engineer in accordance with the Scope of Work of the Owner Upgrade
Contract. and which has received WYCDEP approval, dated 4/5/04, together with any NYCDEP-
approved amendments thereto. The Final Upgrade Plan 1s incorporated herein by this reference.

o “Fiscal Year™ means the budget vear selected by the WWTP Owner.

10. “Functional Completion Certification” means the written certification from the
WWTP engineer, containing the Engineer’s P.E. Seal, attesting that the WWTP upgrade 1s
functionally complete pursuant to the Upgrade Program requirements. Such certification will
include, but not be limited to, certifying that the WWTP upgrade was constructed in accordance
with the approved Final Upgrade Plan; certifying that the equipment was installed as designed
and specified; and certifying that the WWTP Upgrade 1s ready to proceed to Startup and
Performance Testing.

11. “Income Taxes on City Funds™ means Federal, State or local income, franchise or
other taxes on or measured by net income, gross receipts, or gross income on Funds, as defined
in this Agreement, paid by the City to the Owner pursuant to this Agreement. Income Taxes on
City Funds do not include 1) any taxes attributable to Funds paid to, and used by, the Owner to
fund the O & M Contingency Account; 11) any taxes attributable to the income on O&M
Contingency Account; or 1i1) taxes attributable to Funds that were advanced to the Owner by the
City pursuant to this Agreement during the Tax Reporting Period but not spent during the Tax
Reporting Period by the Owner for Regulatory Upgrades O & M Costs.

12. “Incremental Cost™ means the actual cost attributable to each item of Operation
and Maintenance Costs for which the Parties have determined that the appropriate allocation of
costs attributable to the Regulatory Upgrades is the increment over an item-specific baseline.
The attached Schedule 1 lists such items and also their agreed-upon baselines for the first year of
this Agreement. The baselines shall be adjusted annually to reflect the rate of inflation or
deflation, based on the previous vear's Consumer Price Index.

O&M Agreement - Public WWTE 4
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13. “Incremental Property Taxes™ means the real property taxes assessed on the
increase in value that results from the Eegulatory Upgrades to all property that is taxable and
upon which taxes are assessed pursuant to the Real Property Tax Law.

14, “Incremental Fegulatory Upgrades Cost™ means, for each item of Operation and
Maintenance Costs identified in Schedule 1 as an Incremental Cost, the total cost of such item
minus the baseline for such item, adjusted as set forth above.

15. “Tnitial WWTP Flow™ or “Initial Flow™ means 710,000, the average of the 30-
dav average gallons per day (gpd) flows of the WWTP over the twelve-month period preceding
the execution of this Agreement, or the projected flow for the WWTP for the twelve month
period following the execution of this Agreement, the period for which the baselines for
Incremental Costs and the percentages for Proportional Costs, set forth in Schedule 1, were
derived.

16. “Ttenuzable Cost™ means the actual costs attributable to each item of Operation
and Maintenance Costs for which the Parties have determined that the allocation of costs
attributable to the Regulatory Upgrades will be made on a per-item basis. The attached Schedule
1 lists such items.

17. “Ttemizable Regulatorv Upgrades Cost™ means, for each item of Operation and
Maintenance Costs identified in Schedule 1 as an Itemizable Cost, the cost attributed to the
Regulatory Upgrades.

18. “List of Regulatory Upgrades™ means the list of Regulatory Upgrades, as defined
herein, which may be amended from time to time in accordance with the provisions of this
Agreement. The List of Regulatory Upgrades is attached to this Agreement as Exhibit “A™ and
inceorperated herein by this reference.

19, “NYCDEP” means the New York City Department of Environmental Protection.

20. “Operation and Maintenance” or 0 & M™ means a) activities undertaken to
enable the equipment and methods instituted at the WWTP to perform their intended functions;
b) activities undertaken to reduce or arrest the rate of deterioration of fixed capital equipment at
the WWTP; and c) activities undertaken to maintain such equipment in a state of good repair and
to help achieve the optimum useful life of such equipment, including, but not limited to,
preventive maintenance, normal periodic repairs, and replacement of certain items, as specified
and limited in the list, attached hereto and incorporated herein by this reference as Exhibit “B.”
Operation and Maintenance shall be performed in accordance with the recommendations of the
manufacturers of the equipment at the WWTP and the O&M Manual. In the case of a conflict
between the manufacturer’s recommendations and provisions of the O & M Manual, the O & M
Manual provisions shall prevail.

21. “Operation and Maintenance Contingency Account™ means an interest-bearing
account maintained by the Owner to be used solely for pavment of Operation and Maintenance
Costs. In any vear, such account, including accrued interest shall be at a level not exceeding the
lesser of either (1) ten percent (10%:) of the annual budget for Operation and Maintenance of the
WWTP for such vear developed pursuant to Section 3.03(A) or (i1) $ 30,000 (the “Contingency
Cap™). The Operation and Maintenance Contingency Account shall be replenished only when
O&M Agreemant - Public WWTE 5

necessary to maintain such level The Contingency Cap shall be adjusted annually to reflect the
rate of inflation or deflation, based on the previous year's Consumer Price Index. The City shall
not pay Income Taxes on City Funds for pavments made to the Operation and Maintenance
Contingency Account by the Owner with Funds paid by the City or on the income earned on
such Account.

22 “Operation and Maintenance Costs” or “0 & M Costs™ means the actual and
reasonable costs incurred in Operation and Maintenance at the WWTP that are incurred by the
Owner, as defined herein.

a. The O & M Costs shall be calculated to mnclude costs for labor, which
shall include direct salary and indirect personnel costs for pension. insurance and other fringe
benefits. Indirect personnel costs should be limited to no more than 25% of the direct salary
costs incurred for personnel emploved to work at the WWTP and no more than 40% of the direct
salary costs incurred for personnel providing Operation and Maintenance services for the WWTP
from other locations. {These rates reflect the fact that for on-site employees, indirect personnel
costs do not include costs associated with workspace and utilities, which are treated as separate
O & M Costs.) If the WWTP 15 municipally-owned, Labor Costs shall not include the direct or
indirect personnel costs of elected officials and shall not include the direct or indirect personnel
costs of appointed officials of such municipality that owns the WWTP who are performing
general governmental functions, not specifically related to actual Operation and Maintenance of
the WWTP or administrative work required under this Agreement.
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b. O & M Costs include funding of an Operation and Maintenance
Contingency Account, as defined and limited herein.

c. O & M Costs include actual administrative and professional expenses
mncurred because of reporting and budget and other documentation required in connection with
Regulatory Upgrades and/or under this Agreement.

d. O&M Costs shall be calculated to include legal and professional fees,
nsurance premuums, self-insurance retention/deductibles, and administrative costs and interest
charges that are associated with the activities listed in Section 1.01{20) above.

e O&M Costs include Income Taxes on City Funds, to the extent that such
Income Taxes on City Funds are based on a final, non-appealable determination issued against
the Owner by the Internal Fevenue Service or by any State, local or other taxing jurisdiction
obtained in accordance with the procedures and requirements set forth in this Agreement, except
that O & M Costs do not include any taxes on Funds paid to the Operation and Maintenance
Contingency Account, the income earned on such Account, or the taxes attributable to unspent
Funds advanced to the Owner by the City after the conclusion of the Tax Reporting Period for
which such Funds were advanced. The City shall pay the amount of such Income Taxes on City
Funds (but not the amount of any additional Income Taxes on City Funds that mav result from
said payment). Any such liability for Income Taxes on City Funds shall be computed by taking
into account all items of deductions (including deductible net operating loss carryforwards and
carrybacks), credits, exemptions and exclusions from the Income Tax base that are applicable to
the computation of the Income Tax on City Funds for the Tax Reporting Period in which a
payment is made pursuant to this Agreement; provided, however, that the City shall not be liable
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for any interest attributable to or resulting from the late payvment of such Income Taxes on City
Funds or for any penalties imposed by the taxing jurisdiction.

f “Operation and Maintenance Costs™ do not include:

(13 expenditures for acquisition, construction, demolition, complete
replacement, or major rehabilitation or reconstruction of fixed capital equipment, as set forth in
Exhibit “B.” attached hereto and incorporated herein by this reference; or

(2] expenditures to operate or mainfain equipment and methods that
are installed as SPDES Upgrades or SPDES Upgrades — 1 & I work; or

(3] expenditures to operate or maintain equipment and methods that
are installed at the WWTP as other work approved by NYCDEP and included on the Final
Upgrade Plan, but which are not Regulatory Upgrades. A list of such equipment and methods is
attached hereto as Exhibit “C” and incorporated herein by this reference; or

4 expenditures for the operation, maintenance, repair, or
rehabilitation of equipment and methods of the WWTP’s treatment train and processes, other
than Regulatory Upgrades paid for under this Agreement, whether installed at the WWTP prior
to or during the term of this Agreement; or

(3] expenditures for the operation, maintenance or repair of the
WWTP’s Regulatory Upgrades that are attributable to the willful or grossly negligent acts or
omissions to act by the Owner or the Owners’ emplovees, servants, agents, officers or
independent contractors, including the WWTP operator, to operate the WWTP in accordance
with the WWTP's O & M Manual, good engineering practices, the Watershed Regulations or
applicable State or federal law and regulations; or

(6] fines or penalties paid by the Owner arising from the Owner’'s
operation of the WWTP, and the costs of any remedial measures that the Owner is ordered to
undertake by a regulatory agency or State or federal court arising out of the operation of the
WWTP or Start-up and Performance Testing, other than Allowable Fines and Penalties as
defined above; or

(7 expenditures for Shakedown and Start-up and Performance Testing
activities that are pavable or reimbursable by the City under any confract or agreement other than
this Agreement; or
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(8] expenditures for Shakedown and Start-up Performance Testing
activities, other than those for Regulatory Upgrades.

23. “Operation and Maintenance Manual” or “O&M Manual™ means the manual
prepared by the Owner pursuant to Section 18-36(a)(4) of the Watershed Regulations.

24 “Other O & M Costs™ means O & M Costs less Itemizable Costs, Incremental
Costs, and Proportional Costs.

25. “Other Regulatory Upgrades O & M Costs™ means the amount equal to the Other
0O & M Costs multiplied by the ratio of (1) the sum of the Proportional Regulatory Upgrades
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Costs, Incremental Regulatory Upgrades Costs, and the Itemizable Regulatory Upgrades Costs to
{11) the sum of the Proportional Costs, Incremental Costs and Itemizable Costs. For the first vear
of payments under this Agreement, this ratio shall be calculated vsing the amounts for the items
listed above, based on the first year’s agreed-upon budget. In subsequent vears, the ratio shall be
calculated using the amounts for such items based on the most recent reconciliation.

26. “Owner” means the WWTP owner, who is responsible for the Operation and
Maintenance of the WWTP.

27 “Party” or “Parties” means the City and/or NYCDEP and the Owner.

28. “Proportional Cost™ means the actual costs attributable to each item of Operation
and Maintenance Costs for which the Parties have determined that the appropriate allocation of
costs attributable to the Regulatory Upgrades will be calculated on a percentage basis. The
attached Schedule 1 lists such items and also the agreed-upon percentage attributable to the
Regulatory Upgrades for each such item.

29 “Proportional Regulatory Upgrades Cost” means, for each item of Operation and
Maintenance Costs identified in Schedule 1 as a Proportional Cost, the amount of such cost
attributable to the Regulatory Upgrades, based on the percentages set forth in Schedule 1.

30. “Regulatory Upgrade™ or “Eegulatory Upgrades™ means: 1) the equipment
installed and methods of operation instituted at the WWTP and required solely by the Watershed
Regulations and 2) the equipment installed and methods of operation instituted that replace
existing equipment and methods used at the WWTP to comply with federal or State law at the
WWTP in accordance with the Final Upgrade Plan in order to comply with the Watershed
Regulations, as well as State or federal law.

31 “Regulatory Upgrades Operation and Maintenance Costs™ or “Regulatory
Upgrades O & M Costs™ means the O & M Costs associated with the Operation and Maintenance
of the Regulatory Upgrades. Regulatory Upgrades O & M Costs are the sum of all Incremental
Regulatory Upgrades Costs, all Itemizable Regulatory Upgrades Costs, all Proportional
Regulatory Upgrades Costs, and Other Regulatory Upgrades O & M Costs, plus Income Taxes
on City Funds, Incremental Property Taxes, and Allowable Litigation Costs and Allowable Fines
and Penalties. as defined herein.

32 “Shakedown™ or “Start-up and Performance Testing” means the testing, pursuant
to the Final Upgrade Plan, and in accordance with the equipment manufacturers’
recommendations, the consultant engineer’s directives, and/or the O&M Manual of treatment
and processes, equipment, methods of operation, and materials constructed or installed at the
WWTP, following construction, installation, and/or implementation of such treatment and
processes, equipment and materials.

33 “SPDES Permit” means the State Pollutant Discharge Elimination System permit
1ssued by the New York State Department of Environmental Conservation pursuant to New York

OdM Agreement - Public WWTE g
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State Envirenmental Conservation Law Title 8, Section 17-0801 et seq., requuring the WWTP to
meet certain effluent standards and limitations.

34 “SPDES Upgrade™ or “SPDES Upgrades™ means the equipment installed and
methods instituted in accordance with and pursuant to Paragraph 121 of the Watershed MOA for
the rehabilitation, replacement or upgrade of equipment that is unreliable, failing or nearing the
end of its useful life and is necessary to the treatment process, as agreed upon by NYCDEP and
the Owner, but which measures are not required solely by the Watershed Regulations.

35, “SPDES Upgrades — I & I means the equipment, if any, installed to correct
infiltration and inflow (T and I} problems in accordance with and pursuant to Paragraph 121(g)
of the Watershed MOA as agreed upon by WY CDEP and the Owner.

34. “Tax Reporting Period™ means the tax year or other applicable period with respect
to which any Income Tax on City Funds liability is required to be reported by the Owner and
paid under the laws of the relevant taxing jurisdiction.

37. “WENDEX"™ means the Vendor Information Exchange System of the City of Wew
Yorlk.

38, “Wastewater Treatment Plant” or “WWTP” means the WWTP that is being, or
has been, upgraded pursuant to the Owner Upgrade Contract and in accordance with the Final
Upgrade Plan.

39 “Watershed Regulations™ means the Rules and Regulations for the Protection
from Contamination, Degradation and Pollution of the New York City Water Supplv and its
Sources, 10 NYCRR Part 128; 15 RCNY Chapter 18,

Section 1.02 Purpose of Asreement

The purpose of this Agreement is to implement provisions of the Watershed MOA and
Section 1104{1) of the New York State Public Health Law ({“"PHL™) pertaining to the Operation
and Maintenance of Regulatory Upgrades to existing WWTPs in the New York City watershed.

The Owner shall operate and maintain Regulatory Upgrades in good repair and operating
condition in accordance with good engineening practices, applicable laws and regulations,
including the Watershed Eegulations, the WWTP's O & M Manual, the recommendations of the
manufacturers operating manual(s), to the extent that the operating manual(s) applies to the
equipment installed at the WWTP, the WWTP's SPDES Permit, and the terms of this
Agreement. The City shall pay the Owner for the actual and reasonable costs that are directly
atiributable to the Operation and Maintenance of the Regulatory Upgrades, in accordance with
the terms of this Agreement and the requirements of the Watershed MOA and PHL § 1104(1).
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Section 1.03 Duration of the Asreement

A This Agreement shall be effective when fully executed by the Parties. The City
shall begin making payvments under this Agreement in the first quarter after the Owner submits
written notification to the City that the Owner has completed Start-up and Performance Testing,
which shall be twelve months after the Owner’s commencement of Start-up and Performance
Testing as set forth in the Scope of Engineering Services of the Owner Upgrade Contract
(“Commencement Date™). Pavment of expenses for operation and maintenance of the Regulatory
Upgrades during Start-up and Performance Testing shall be paid by EFC pursuant to the Owner
Upgrade Contract.

B. This Agreement shall expire thirty {30) vears after the Commencement Date,
unless sooner terminated pursuant to Article 10 of this Agreement. For so long as the City
continues to have any obligation to pay for anv portion of the O & M Costs of the Regulatorv
Upgrades for the WWTP pursuant to Watershed MOA Paragraph 141(a), and/or pursuant to PHL
§ 1104(1), this Agreement shall be extended every thirty (30) vears for an additional period of
thirty (30) years. Extensions of this Agreement will provide for payments, pursuant to MOA
Paragraph 141 and/or PHL § 1104(1). based on the then-applicable List of Regulatery Upgrades,
as that List mav be modified from time to time in accordance with Section 1.04 below.
Extensions of this Agreement, if anv, shall become effective upon execution by the Parties.
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C. Meither this Agreement nor Paragraph 141 of the Watershed MOA provides for
the City’s payment for replacement of capital equipment required at the WWTP pursuant to
State, federal or local law or for the O & M of such equipment. The Parties hereby aclmowledge
the City’s obligation pursuant to PHL § 1104(1) to pay the costs for replacement of capital
equipment that 1s required by the Watershed Regulations and that 1s not otherwise required at the
WWTP pursuant to State, federal or local law and acknowledge their intention to enter into an
agreement providing payvment for such capital equipment to the extent required by law or valid
agreement.

Section 1.04 Updating the List of Resulatory Uperades

A, The Regulatory Upgrades are included on the List of Regulatory Upgrades,
attached hereto as Exhibit “A™ and incorporated herein by this reference.

B.  Atleast six (6) months prior to the expiration of each 30-vear term of this
Agreement, the City will review the List of Eegulatory Upgrades for conformity with the
requrements of PHL § 1104{1) and will update the List accordingly. The City may remove
equipment or methods of operation from the List of Regulatory Upgrades if it 15 not required
solely by the Watershed Eegulations, but is required by State or federal law. The City shall not
remove equipment or methods of operations from the List of Regulatory Upgrades, where state or
federal regulations or permits impose new limits as a direct and sole result of the increased
treatment capability brought about by the equipment or methods of operations implemented for
compliance with the Watershed Regulations. Using 1ts best efforts, within one hundred twenty
{120) days prior to the expiration date, the City will notify the Owner of such change(s) to the List
of Regulatory Upgrades and will provide the Owner up to sixty (60) days to provide comments to
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the City’'s change(s) to the List of Eegulatory Upgrades. The City shall provide the Owner with
written notice of such change in the List of Regulatory Upgrades.

C.  Prior to the expiration of the term of this Agreement, the City may modify the List
of Regulatory Upgrades if an applicable State or federal law or regulation is amended,
promulgated or enacted such that the installation of such capital equipment would be required at
the WWTP under State or federal law had it not already been installed and not solely because of
the Watershed Regulations. The effective date of such removal from the List of Regulatory
Upgrades would be the later of: (1) the date set forth in such new or amended State or federal law
by which such capital equipment or method of operation must have been installed or implemented
at the WWTP and/or (11) thirty {30) days after the City notifies the Owner of the City’s intention
to remove equipment or methods of operation from the List of Regulatory Upgrades.

D. Disputes. If the Owner disagrees with any City determination to modify the List
of Regulatory Upgrades, such disagreement may be resolved only by the New York State
Department of Health or a court with jurisdiction to decide matters involving the meaning of the
New York State Public Health Law.

E. If the List of Eegulatory Upgrades 1s changed based on Section 1.04(B) or
1.04{C)) above, the determination of whether or not the City is required to pay O & M Costs of
any equipment and methods shall be based on the federal or State law in effect as of the date that
such O & M Costs are incurred.

ARTICLE 2
COMPLIANCE WITH LAWS, RULES, AND REGULATIONS

The Crwner hereby covenants and agrees that it shall operate and maintain the Eegulatory
Upgrades of the WWTP in good repair and operating condition in accordance with the Operation
and Maintenance Manual, the recommendations of the manufacturers of the equipment installed
at the WWTP, good engineering practices, applicable laws and regulations, including the
Watershed Regulations, and the WWTP s SPDES Permit, as well as in accordance with this
Agreement.
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PAYMENT
Section 3.01 Pavment Generallv
A The City shall pay Owner an amount not to exceed $294 284 in the first vear of

this Agreement (“budget cap™). In subsequent vears, the City shall pay Owner an amount not to
exceed the greater of (i) the previous vear’s budget cap, adjusted to reflect the rate of inflation or
deflation, based on the previous year's Consumer Price Index | and (i1} the Regulatory Upgrades
O & M Costs for the WWTP as determined pursuant to Section 3.03 based on the agreed-upon
budget for the year in question. (Funds pavable under this Agreement are referred to below as
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“Funds.™) The City’s annual payments shall be calculated in accerdance with the Section 3.02
below and paid in accordance with Section 3.03 below.

To the extent the City disburses funds under this Agreement for Start-up and
Performance Testing and/or Operations and Maintenance Costs that have previously been
advanced by EFC through the Owner-Upgrade Contract, the Owner agrees to reimburse such
funds to EFC immediately upon receipt.

B. In the event that the Owner discovers that the amount(s) budgeted for one or more
components of Regulatory Upgrades Operation and Maintenance Costs are insufficient to pay the
actual and reasonable costs for such compenent(s), and that the shortfall will exceed the amount
in the Operation and Maintenance Contingency Account during that budget year, the Owner mav
request an increase in the Funds available for the current year. Such a request must be 1n writing,
as far in advance of the next guarterly pavment as practicable, but in no event later than thirty
{30) days prior to said payment, and must set forth: (1) the specific item(s) for which the actual
and reasonable costs will exceed the budgeted amount(s); (i) the amount of the projected
shortfall; (1i1) when and how the Owner learned of the projected shortfall; {(1v) the reason{s) for
the projected shortfall; and (v) the reasonable measures taken by the Owner to prevent, eliminate,
or reduce the increase from the budgeted amount(s). The City shall not unreasonably deny such
arequest. Such an adjustment would be reflected in the next quarterly payment following the
request.

C. The City shall make payments to the Owner in the form of a check or warrant in
the proper amount, made pavable to the Owner.

Section 3.02 Calecnlation of the City’s Pavments

A Regulatory Upgrades Operation and Maintenance Costs. The City shall pay the
Regulatory Upgrades Cperation and Maintenance Costs, calculated in accordance with the
provisions of Section 3.01 above, for each vear during the term of this Agreement.

B. Eevision of Schedule 1.

1. If, during the term of this Agreement, there is a significant change in the
WWTP's operation, including significant changes in the treatment process, and the quantity or
guality of flow, or if there is a change to the List of Regulatory Upgrades at the initiation of
either party hereto, then the baseline set forth in Schedule 1 for Incremental Costs and the
percentages set forth in Schedule 1 for Proportional Costs will be recalculated by the City to
reflect the actual portion of O & M Costs attributable to the City’s obligation to pay Regulatory
Upgrades O & M Costs pursuant to the terms hereof. This recalculation will be based on actual
costs incurred, if available, and if not available, typical costs of operating a wastewater treatment
plant in the WWTP’s vicinity based on the treatment processes, other than Regulatory Upgrades,
and the quality and quantity of the flow at that WWTP after such significant change.

5

2. For purposes of this Section 3.02(B), “significant change in the WWTPs

operation” means a 25% or more increase in the Initial WWTP Flow; a change in the quantity or
O&M Agreement - Public WWTP 12
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guality of the flow or a change in or addition of a treatment process that requires the review and
approval of the New York State Department of Environmental Conservation under the SPDES
permit; or another change that materially affects the cost of operating and maintaining the
WWTP. Either party may initiate a request to change Schedule 1 by sending written notice to
the other party. If a request is initiated by the Owner the City will issue a determination within
sixty (60) davs of receipt of the writfen notice.

If the Owner disagrees with the recalculation of the baselines and/or percentages in Schedule 1
pursuant to Subsection 3.02(B)(1) above, within sixty (60) days afier receipt of the notice of
determination the Owner may serve upon the City the Owner's notice of objection (“Owner's
Notice of Objection™) and the Owner may pursue anv available judicial remedy. If the Owner
serves an Owner’'s Notice of Objection, until the dispute is resolved, the City shall pay to the
Owner the Fegulatory Upgrades™ O & M Costs as if the disputed baselines and/or percentages in
Schedule 1 had not been recalculated. If, through a judicial proceeding, the City’'s recalculation
of the baseline and/or percentage 15 affirmed, the City may deduct the amount of its excess
payment(s), plus interest at the rate set forth in Section 5004 of the New York Civil Practice Law
and Fules (“CPLE™), from its next payment or subsequent payments to the Owner. Interest shall
accrue from the date the payment was made by the City.

Section 3.03 Pavment Procedures

Payment of amounts pavable to the Owner under this Agreement shall be made as
follows:

A Budget.

1. Annual budget for Operation and Maintenance: Annually, as part of its
annual budget process, the Owner will submit a proposed Operation and Maintenance budget for
the WWTP to the City on or before May 1 of each vear, which annual budget shall estimate the
O & M Costs for the following Fiscal Year for each year during the term of this Agreement.
MNotwithstanding any of the foregoing, the Owner’s first such budget will be proposed and
submitted at least sixty (60) davs prior to the Commencement Date. The first such budget shall
cover the period from the Commencement Date through the end of the Fiscal Year in which the
Commencement Date occurs, unless such budget period is less than six months, in which case
the first such budget shall cover the period from the Commencement Date through the last day of
the first full Fiscal Year. The proposed Operation and Maintenance budgets shall reflect the
allocations of costs, including the specific percentages and baselines, set forth in Schedule 1.

2. The Owner will transmut to the City the proposed budget, together with
such additional information as may be necessary to identify and verify all costs by item.

3. Within thirty (30) days after receipt of the proposed budget. the City will
provide any comments and/or objections. If the City provides no comments, the budget 1s final
at the conclusion of the thirty-day pertod. Upon finalization of the budget, the Owner will send a
copy of the final budget together with an invoice to the City in an acceptable form, requesting

O&M Agreement - Public WWTE 13

payment of O & M Costs. The City will make payments quarterly, based on invoices to be
rendered at least sixty (60) days before the date of pavment. on an annual cycle consistent with
the Fiscal Year. (The first payvment under this Agreement will be for the period from the
Commencement Date until the beginning of the next quarter in the Fiscal Year, in an amount
pro-rated based on the actual payment period.) The invoices will set forth the quarterly portion
of the final budget and include any Allowable Litigation Costs, as defined above, or Allowable
Fines and Penalties, as defined above, incurred during the previous quarter. In the event that the
costs of any environmental benefit project that are Allowable Fines and Penalties are capital
costs, the City may elect to pay such costs pursuant to the agreement that the Parties shall enter,
under which the City will pay for certain capital costs associated with Regulatory Upgrades, as
acknowledged in Section 1.03(C) above. The invoices will also set forth any adjustment
requested by the Owner and approved by the City pursuant to Section 3.01(B) above.
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4. If the City objects to any aspect of the proposed budget which affects its
payments as provided for i this Section and those objections are not resolved to the satisfaction
of the City in the final budget, the City will file objections within thirty (30) days of its receipt of
the invoice (“Notice of Objection™). Any such dispute will be subject to the provisions of
Sections 3.05 and 14.09 of this Agreement. The basis for the City’s objection will be limited to
the following issues:

a. The budget item is unnecessary to flfill obligations under this
Agreement or its cost 15 unreasonably high; or

b. The charge relates to any item for which the City is not
responsible.

3 The City will be responsible for the timely pavment of all undisputed costs
according to the schedule set forth above regardless of whether it makes an objection to the final
budget. In the event that the City disputes the cost of an item for which there is a prior history of
payment, the City will make a timely payment of the disputed cost, up to 150% of the previous
vear's payment for such item. The City will not otherwise pav disputed costs until and unless
such disputes are resolved in favor of the Owner.

B. All payments to the Owner under this Agreement shall be placed by the Owner in
a separate dedicated account promptly upon receipt by the Owner. To the extent feasible, such
accounts shall be interest-bearing.

C. Within sixty (60) days after the end of the Fiscal Year. or within sixty (60) days
after the resolution of any dispute affecting the amount of the City’s payments as provided for
herein, whichever is later, the Owner shall provide the City with a reconciliation statement
setting forth the actual O & M Costs paid in the preceding Fiscal Year. This reconciliation
statement will reconcile estimated amounts versus actual costs expended for the preceding year.
The Owner may either (a) deduct the total dollar amount of estimated funds advanced by the
City, but not spent by the Owner, from the Owner's next inveice to be sent to the City after the
reconciliztion statement, or (b) reimburse the City for such funds advanced to the Owner but not
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spent during the previous Fiscal Year for Regulatory Upgrades O & M Costs. In no event shall
the City pay Income Taxes on City Funds attributable to the Owner's retention of such unspent,
advanced funds paid to the Owner and held after the conclusion of the previous Fiscal Year. In
the event that an Owner shall become entitled to a refund of Income Taxes on City Funds with
respect to a Tax Reporting Period, the Owner shall timely apply for such refund with the relevant
taxing jurisdiction in accerdance with the requirements of such taxing jurisdiction and the Owner
shall promptly pay to the City an amount equal to such refund of Income Taxes on City Funds;
such amount shall include any refund interest that is attributable to the City’s share of the Income
Taxes on City Funds being refunded. Any shortfall between the estimated budget and the amount
spent on Regulatory Upgrades” Operation and Maintenance may be added to the following Fiscal
Year's estimated budget,

D. Notwithstanding the reconciliation provisions of Section 3.03(C) above, during
the first three vears following the execution of this Agreement, the Owner may provide the City
with guarterly reconciliation statements setting forth the actual O & M Costs paid in the
preceding quarter. The City shall review such statements 1n a timely fashion and provide
comments to the Owner, in writing. At the Owner’s option, the current vear's budget may be
adjusted based on such quarterly reconciliations, except that any such adjustment that results in
an increase in the City’s quarterly pavments shall be subject to the provisions of Section 3.01(B)
above.

E. The Owner shall submit to the City all documentation in support of expenditures
under this Agreement as may be required by and at the expense of the City. Upon reasonable
notice, the Owner shall make its records with respect to Eegulatory Upgrades” Operation and
Maintenance of the WWTP available to the City for inspection and/or copving as the City may
deem necessary. Adequate documentation to be submitted shall include, but not be limited to,
copies of purchase orders, paid bills, canceled checks, certified payroll and machinery use
records. The Owner shall provide the City additional documentation at the City’s expense to
support each invoice as the City reasonably requires.
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Section 3.04 Conditions of Pavinent

A The City’s obligation to pay Regulatory Upgrades O & M Costs 15 contingent
upon the Owner's submission of annual budgets, invoices and reconciliations required to be
made under this Agreement, as specified in Sections 3.01, 3.02, and 3.03 above.

B. The Owner shall ensure that Regulatory Upgrades O & M Costs advanced to it
and mterest earned on such O & M Costs are mtended to be used for expenditures incurred in
connection with Operation and Maintenance for the Regulatory Upgrades to be performed under
this Agreement and in no event shall such funds be used other than for work performed under
this Agreement.

C. The Owner will emplov generally accepted cash management practices
established by the New York State Comptroller, to the extent applicable.
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D. If the Owner is in material breach of the terms of this Agreement and such breach
15 not cured within the time frames set forth in Section 10.01 below, in addition to any other
rights or remedies available to it at law or in equity, the Citv shall be entitled to withhold
pavments due under this Agreement to the Owner, in an amount that represents the cost to cure
the breach and covering anv reasonable damages resulting directly from such breach.

E. Except to the extent stated in Section 1.03(C) of this Agreement, this Agreement
does not and 15 not intended to express any opinion as to the liability of the City to pay for the
costs that the City is assuming hereunder. Except for the acknowledgement of certain obligations
in Subsection 1 03({C), this Agreement shall not be used as an admission or precedent in any
other action, proceeding or docwment, provided that nothing contained in this Section 3.04(E)
shall be deemed to affect or limit the provisions of Subsection 1.03{C) hereof.

F. Upon the Parties’ agreement to the reconciliation of payvments under this
Agreement, the Parties agree that such reconciliation shall serve as a general release of any and
all actions, causes of action, demands, suits, proceedings, costs, claims, charges (including but
not limited to the fees, costs and disbursements for experts. consultants and attorneys), which
either party has or may have against the other under this Agreement for any and all Regulatory
Upgrades Operation and Maintenance Costs of the WWTP for the period covered by the
reconciliation.

Section 3.05 Pavment Adjustments

A In the event of a disagreement conceming any payments or invoices under this
Article, the City will be obligated to serve its Notice of Objection as specified in Section
3.03{A)4) and make payment as specified in 3 03{A)(5). Thereafter, the Parties shall use their
best efforts to settle the disagreement. To this effect, they shall consult and negotiate with each
other in good faith and recognizing their mutual interests, attempt to reach a just and equitable
solution satisfactory to both Parties.

1. If the Parties do not reach such solution within a period of thirty (30) days
from the date of service of the City’'s Notice of Objection (the “Negotiation Period™), the City
may compel the submission of any item or items in dispute to binding arbifration withun sixty
(607 days thereafter according to the process described below. In no event can the dispute
submutted to binding arbitration invelve an amount where the disputed portion(s) exceeds fifty
thousand dollars ($50,000) or where an issue of law is invelved (disputes involving $30,000 or
less, where no 1ssue of law is involved, being “Eligible Disputes™). With the exceptions noted in
the previous sentence, arbitration will be the exclusive legal process for adjusting payments
under this Agreement.

-

2. If the Citv does not exercise its right to compel binding arbitration within
the sixty (60) davs after the Negotiation Peniod, the night to binding arbitration is waived and the
Parties agree that the time to dispute or adjudicate any item or items included in the City’s

Motice of Objection has expired and the City’s objections shall be deemed waived by all Parties.
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3. Either Party may exercise any available judicial remedies to resolve a
dispute in the event that the dispute cannot be submitted to binding arbitration because it 15 not
an Eligible Dispute or in the event that an arbitrator determines that it 1s not an Eligible Dispute
after it has been submutted for arbitration. In no event shall litigation be commenced during the
Negotiation Period. In the event that the dispute is not resolved during the Negotiation Period,
the Parties agree that any action or proceeding to resolve the dispute must be commenced, if at
all, within one hundred and fifty {150) days after the expiration of the Negotiation Period, or one
hundred and fifty (150) days after an arbitrator makes the determination that the dispute is not an
Eligible Dispute, as the case may be. The Parties agree that any action commenced bevond that
date 15 untimely and that the time for judicial infervention is exhausted.

B. The City shall exercise its right to arbitration by requesting in writing that the
New York State Department of Environmental Conservation appoint an Administrative Law
Judge (“ALJT™) to act as an Arbitrator to conduct the arbitration and 1ssue a binding
determination. Alternatively, if an ALT is not available, the Parties shall submit to arbitration
administered by the American Arbitration Association (“AAA™). Either the ALT or the individual
appointed by the AAA (both hereinafter referred to as the “Arbitrator™) shall conduct the
arbitration under the version of the AAA Commercial Dispute Eesolution Procedures Expedited
Procedure Rules then in effect. The City shall notify the other party of such request
simultaneously via facsimile and by overnight mail. The request shall state with particularity the
nature of, and the dollar amount associated with, the item in question. If the Arbitrator 1s an ALT,
the arbitration shall take place in the location designated by the ALJ. Otherwise, the arbitration
shall take place at NYCDEP s offices in Kingston, New York, for WWTPs located in the West
of Hudson watershed, and at NYCDEP™s offices in Valhalla, New York, for WWTPs located in
the East of Hudson watershed, or at anv other location that the Parties may agree to. The
Owner’s legal and engineering costs associated with such arbitration may be billed to the City as
ttemizable costs in accordance with Section 3.03 above. The City shall pay the cost, if any, of the
Arbitrator and any stenographic record, except that the City reserves the right to request that the
Arbitrator reassign all costs, including legal and engineering costs, in the event that the
Arbitrator determines that the Owner’s position 1s unreasonable or not based on good faith.
Except as provided in Section 14.10, each Party will bear 1ts own costs. The Parties agree that
the decision of the Arbitrator 15 binding upon the Parties.

C. Payment.

1. In the event the City prevails on a disputed item for which 1t had already
made pavment, the City may deduct the amount of its excess payment, plus interest at the rate set
forth in Section 3004 of the CPLE, from its next pavment or subsequent pavments to the Owner.
Interest shall accrue from the date the payvment was made by the City.

2. In the event the Owner prevails on a disputed item for which the City has
not made payment, the City will pay so much of the disputed item as has not previously been
paid, plus interest af the rate sef forth in Section 5004 of the CPLE, within ninety {907 davs of
receipt of the Arbitrator’s decision. Interest shall accrue from the date the payment would have
been paid by the City but for the dispute.
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ARTICLE 4
CITY ENFORCEMENT OF WATERSHED REGULATIONS

If the City fails to provide Funds under this Agreement and the City’s failure to pay directly and
solely causes the Owner to violate any term or provision of the Watershed Eegulations requiring
Regulatory Upgrades, a permit, including a2 SPDES permit, or other approval, the City agrees
that it will not pursue an enforcement action against the Owner for such violation.
Notwithstanding the above, the City’s agreement not to pursue an enforcement action shall not
apply where the City is in good faith contesting its obligation to pay a request for funds. Nothing
in this Article 4 shall prevent the City from pursuing an enforcement action against the Owner
for any viclation occurring or continuing after the City pavs any such amount and after the
Owner has had a reasonable period of time to implement the Regulatory Upgrades.
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PERSONNEL
Section 5.01 Emplovees
A The Owner and the City agree that the Owner, its emplovees, agents, contractors,

subcontractors and/or consultants are not agents or employees of the City or NYCDEP.

B. The Owner covenants and agrees that neither it nor its emplovees, agents,
contractors, subcontractors and/or contractors will hold themselves out as, nor claim to be,
officers or emplovees of the City, or of any of its departments, agencies, or units.

C. All experts, consultants and emplovees of the Owner who are emploved by the
Owner to perform work under this Agreement are neither emplovees of the City by virtue of this
Agreement nor under contract to the City for work covered in this Agreement and the City 15 not
responsible for their work, direction, compensation and personal conduct while engaged under
this Agreement.

D. Nothing contained in this Agreement shall impose any liability or duty on the City
for the acts, omissions, liabilities or obligations of the Owner, or any person, firm, company,
agency, association, expert, consultant, independent contractor, specialist, frainee, employee,
servant, or agent of the Owner for the payment of taxes of anv nature including, but not limited
to, sales taxes, unemployment insurance, workman’s compensation, disability benefits and social
security, or, except as specifically stated in this Agreement, to any person, firm or corporation.
Nothing contained in this Subsection D is intended to preclude such lLiabilities or costs referenced
in this Subsection from being considered as part of the Regulatory Upgrades O & M Costs.
Nothing in this Subsection will create or absolve the City of liability that may arise directly or
indirectly from the failure of the City to make the payments that are required pursuant to this
Agreement, the MOA or the PHL. This Subsection will survive any termination of the
Agreement.
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E. The City is not responsible for anv phvsical injuries or death to the Owner's agents,
servants, or emplovees or to any other person or for damage to any property sustamed during its
operations or work under this Agreement that result from any act of omission or commission or
error in judgment of any of the Owner’s officers, trustees, directors, employees, agents, servants,
or independent contractors. The Owner shall hold harmless and indemnify the City from liability
upon any and all claims for damages on account of such injuries or death to any such person or
damages to propertv on account of any neglect, fault or default of the Owner, its officers,
trustees, emplovees, agents, servants, or independent confractors to the extent set forth in Article
11. The City shall not be responsible for the safety and protection of the Owner’'s emplovees,
servants, agents or independent contractors.

F. With respect to the work performed hereunder, the Owner and ifs agents,
emplovees, contractors and subcontractors shall comply with all applicable State, federal and
local laws, rules and regulations, including, but not limited to, the Worker's Compensation Law
and minimum wage and unemplovment insurance requirements of the Labor Law.

Section 5.02 Equal Employvment

With respect to the work performed hereunder, the Owner shall abide by all applicable
Federal, State and local laws regarding equal employment.

ARTICLE 6
PROCUREMENT OF GOODS AND SERVICES

Section 6.01 Procurement of Work

The Owner shall comply with all public procurement requirements applicable to the
Owner by State or local law. The Owner shall certify to the City compliance with all applicable
public procurement laws and regulations. The Owner shall provide the City with prompt written
notice of each subcontract entered mto for work done under this Agreement. If the City so
requests, the Owner shall provide a complete and accurate copy of each such subcontract at the
City’s expense.

D&M Agreement - Public WWTP 19



PAGE 40
16 MARCH 2011
TOWN BOARD MEETING

(Cont.)

Section 6.02 Consultants and Other Subcontractors

A A confract between the Owner and a subcontractor (the Subcontract) to perform
Owperation and Maintenance to be paid with Funds provided by the City pursuant to this
Agreement shall include the following provisions:

1. A requirement that the subcontractor perform all work in accordance with
the terms of this Agreement and the O & M Manual,

2 A requirement that the subcontractor perform all acts to be performed

under the Subcontract in compliance with all applicable Federal, State and local laws, miles,
regulations, including the Watershed Regulations, orders, and the SPDES Permuit;

3. A statement and a requirement that the subcontractor agrees to indemnify
the City and assume liability for injuries on the same basis identified in this Agreement, pursuant
to Article 11;

4. A statement and requirement that nothing contamed in the Subcontract
shall create any contractual relationship between the subcontractor and the City;

3. A statement and requirement that nothing contained in the Subcontract
shall impair the rights of the City under this Agreement or the Watershed MOA;

g A statement and requirement that the subcontractor will not engage in any
unlawful employment discrimination under the Subcontract based upon race, creed. color,
national origin, sex, age, disability, marital status or sexual orientation; and

7. A requirement that subcontractors performing public work within the
meaning of Section 220 of the New York State Labor Law pay not less than the prevailing wage
to laborers, workmen and mechanics performing such public work pursuant to said Section 220
and comply with all other applicable provisions of said Section 220,

B. The Owmer shall take reasonable measures to enforce the foregoing provisions of
each Subcontract. INothing in this Section 6.02 constitutes a guarantee to the Cify that the
Orwrner’s subcontractors will comply with the foregoing provisions. That notwithstanding, the
WWIP Owner shall be deemed to have knowledge of a breach of the foregoing provisions of a
Subcontract and shall be in default under this Agreement if the Owner fails promptly to cure or
cause the Subcontractor to cure such breach in the following circumstances: (1) WWTP Owner
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lenows of the existence of a breach of the foregoing provisions by the Contractor, or (11) the
WWTP Owner, maintaining a level of oversight consistent with that of a simularly situated
reasonable business person, should have known of the existence of such breach. However, the
Onwner 15 responsible for the performance of the terms of this Agreement, whether they are
performed by the Owner or by its subcontractors.

Section 6.03 Backeround Investigation Compliance for Subcontracts

A For purposes of this Section 6.03, the following definitions apply:

L. “Affiliate” shall mean an enfity in which the parent of the proposed
Contractor or Subcontractor owns more than 50 percent voting stock or an entity in which a
group of principal owners which owns more than 50 percent of the proposed Contractor or
Subcontractor also owns more than 50 percent of the voting stock.

2. “Confract” shall mean any contract for the procurement of labor,

materials, equipment or services paid for, in whole or in part with City funds provided pursuant
to this Agreement.

3. “Contractor” shall mean a person or entity other than a Governmental
Entity, which enters into a Covered Contract with the Owner to perform work at the WWTP.
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4. “Covered Contract”™ shall mean a2 Contract of $100.000 or more with a
Contractor or Subcontractor, or which is valued at $100,000 or more when aggregated with the
value of all other contracts funded with funds provided by the City awarded to the same
Contractor or Subcontractor during the immediately preceding twelve-month period. In
determining whether a Contract 15 a Covered Contract, the Owner shall be entitled to rely on a
certificate of the subject Contractor or Subcontractor, except where the Owner has actual
knowledge that a Contract is a Covered Contract.
5. “Eligible Contractor™ shall mean a Contractor or Subcontractor that has a
satisfactory record of business integrity.

0. “Governmental Entity™ shall include the State or any political subdivision
thereto, any entity described in Section 99-r of the New York General Municipal Law, and any
federal, state or local agency, department. board, bureau, public authority or public benefit
corporation.

7. “Principal Owner” shall mean an individual, partnership, joint venture or
corporation that holds a ten- percent {10%) or greater ownership interest in a proposed
Contractor or Subcontractor.

8. “Subconfractor” shall mean any person or entity other than a
Governmental Entity that enters into a Covered Contract with a Contractor.
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B. A Covered Contract shall not be awarded (or approved in the case of
Subcontractors) to persons or entities other than Eligible Contractors. A Contractor or
Subcontractor shall be deemed to lack the requisite record of business integrity if any of the
following criteria are met within or during the period commencing from ten (107 vears prior to
completion of the VENDEX Questionnaire through the date of determination:

1. Criminal conduct in connection with government contracts or the conduct
of business activities involving: (a) the infliction, attempted infliction, or threat of death,
intentional personal injury, or intentional property damage in connection with involvement in a
parttern of racketeering, labor racketeering, extortion, obstruction of justice, or other comparable
crimes; (b} bribery, fraud, bid rigging, embezzlement, theft, perjury, forgery, or other
comparable crimes; (c) serious moral turpitude, fundamental lack of integrity, or a pattern or
practice of a knowing disregard for the law so as to call into question the integrity of the
proposed Contractor or Subcontractor; or (d) conspiracy to do any of the above acts. Evidence
of such conduct shall consist of (2)(1) a judgment of conviction, (2) a pending criminal
indictment, (3) a formal grant of immunity in connection with a criminal prosecution, in each
case of a proposed Contractor or Subcontractor, any director or officer, anv principal, and any
emplovee primarily responsible for contracting procedures, or any holder of five percent {3%) or
more of the shares or equity of the proposed Confractor or Subcontractor, or any affiliate or
subsidiary of the proposed Contractor or Subcontractor; or (b) any ongoing criminal
investigation by a law enforcement agency in which the proposed Contractor or Subcontractor,
any director or officer, any principal, employee primarily responsible for contracting procedures,
or any holder of five percent (5%) or more of the shares or equity of the proposed Contractor or
Subcontractor, or any affiliate of the proposed Contractor or Subcontractor is a target.

2 An actual determination by a person or entity which has jurisdiction of a
willful noncompliance with the prevailing wage requirements of Section 220 of the Labor Law,
by the proposed Contractor or Subcontractor, or any affiliate thereof

3. An actual determination by a person or entity, which has jurisdiction of a
significant willful violation of the Workers® Compensation Law, including but not limited to, the
failure to maintain required workers’ compensation or disability coverage.

4 An actual determination by a person or entity which has jurisdiction of a
submission by the proposed Contractor or Subcontractor to a government agency of a false or
misleading statement on a uniform questionnaire or other form, in connection with a bid or
proposal for or award of a contract or request for approval of a subcontractor.
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3. A conviction or judgment of civil liability against the Proposed Contractor
or Subcontractor for fraud in connection with a bid or proposal for or award of a confract or
request for approval of a Subcontractor.

6. Debarment or current suspension of the proposed Contractor or
Subceontractor for reasons of business integnty from consideration for the award of contracts
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with a government, Governmental Entity or public authority pursuant to any procedure enacted
by statute or adopted by regulation, providing for notice and hearing.

T Arrears for more than one (1) year on income, sales or payroll taxes,
unless such person is in good faith disputing such payments with the appropriate taxing
authority.

C. Before any Covered Confract 15 awarded to a Confractor (or approved in the case

of a Subcontractor), the Owner shall require the proposed Contractor or Subcontractor to
complete the appropriate VENDEX questionnaire, or such revised standard VENDEX
guestionnaire as the City provides from time to time. The Owner shall also require that the
proposed Contractor or Subcontractor submit the completed VENDEX questionnaire to the City
by first class mail at least thirty-five (33) days before the Covered Contract is awarded (or
approved) to the following address: NYCDEP, 59-17 Junction Boulevard. 18® Floor, Flushing .
New York 11373, Attention: Agency Chief Contracting Officer (“ACCO™). The ACCO shall be
the contact person for the City who shall provide information during regular business hours as to
whether the City has received a particular VENDEZX questionnaire and the status of the City’'s
review of such questionnaire. Within five (5) business days of receiving a VENDEX
questionnaire, the City shall notify the Owner if the VENDEX questionnaire is not complete. If
the City fails to notify the Owner within such five (3) business day period, the VENDEX
questionnaire shall be deemed complete. Within thirty-five (33) days of recetving the VENDEX
questionnaire, the City may provide a report indicating whether any of the criteria of Subsection
B are met, including an explanation of the non-confidential evidence that such criteria are met.
If the report states in fact that such criteria are met, the Contractor or Subcontractor will be
deemed not to be an Eligible Contractor unless the City and Owner agree that the Contractor
possesses a satisfactory record of business mtegrity.

D. Even if the Contractor or Subcontractor does not meet the criteria set forth in sub-
Section B, the City mav provide the Owner with information within the thirty-five (35) day
period set forth in Subsection C which may be relevant to the question of whether a proposed
Contractor or Subcontractor for a Covered Contract has a satisfactory record of business
integrity. Before awarding the Contract or approving a Subcontract for a Covered Contract, the
Owner shall recetve and consider such information provided by the City. If after recetving and
constdering such information, the Owner intends to proceed to award the Covered Contract to
such Contractor or approve such Subcontractor, before making such award, the Owner shall
respond in writing to any such information provided by the City. If the Owner intends to award
the Covered Contract and if the City and the Owner continue to disagree, the Owner shall refer
the 1ssue to the Executive Commuittee of the Watershed Protection and Partnership Council for a
recommendation. The Executive Committee shall be given the information provided to the
Owner by the City, the Owner's written response, and any additional written material that the
City or the Owner desires to submit. The Executive Committee shall have fifteen (13) days in
which to 1ssue a recommendation as to whether a proposed Contractor or Subcontractor has a
satisfactory record of business integrity. The Owner shall make a determination whether to
award the Covered Contract to the proposed Contractor or Subcontractor after one of the
following, whichever is applicable: (1) the Executive Commuittee fails to make a
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recommendation within fifteen (15) days allotted for Executive Committee review; or (2) the
Owaner reviews any recommendation made by the Executive Committee.

E. If no report referred to in Subsection C or no information referred to in Subsection
D 1s received from the City within the thirty-five (35) day period following the submission of a
VENDEX questionnaire as provided in Subsection C, the Contractor or Subcontractor may be
deemed to be an Eligible Contractor for purposes of this Subsection.
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F. The City shall not use this Section as a means of restricting the selection or
approval of an Eligible Contractor or Subcontractor over another Eligible Contractor or
Subcontractor, or the decision that one project be undertaken instead of another. The report shall
be based solely on the criteria set forth in Subsection B, and shall not be based on other factors
including, without limitation, financial resources, technical qualifications, experience,
organization, material, equipment, facilities, personnel resources and expertise. a satisfactory
record of performance, the existence of accounting and auditing procedures, or compliance with
requirements for the utilization of small, minority-owned and women-owned businesses as
subcontractors; provided that the City shall be entitled to review and rely upon any facts and
circumstances relevant to the criteria set forth in Subsection B.

G. In addition to and not in limitation of the indemmnification provision in Article 11,
at the Owner’s request, the City shall defend, indemnify and hold harmless the Owner, its
officers, agents and emplovees from and against any liability, damage, claims, demands, costs,
judgments, fees, attorneys fees or loss arising directly or indirectly out of 2 determination with
respect to a Covered Contract pursuant to this Section, including. the requirements that
Contractors and Subcontractors complete and submit the VENDEX questionnaire and meet the
criteria in Subsection B, the requirement of submitting disputes to the Executive Committee in
Subsection D, the report or other information provided by the City to the Owner; and any other
dissemination of the information provided by the City necessary to comply with this Section.
The Owner agrees to cooperate with and provide reasonable assistance to the City in defending
any actions or claims that the City has undertaken to defend pursuant to this Subsection 6.03(G).

ARTICLE 7
TEAINING

The Owner agrees that to the maximum extent possible, in the acquisition of the
Regulatory Upgrades and appurtenances pursuant to the Owner Upgrade Contract, the Owner
shall require that training shall be provided by the applicable vendor or manufacturer of such
Regulatory Upgrades. The Owner shall require that training shall be provided in accordance with
the scope of work that is set forth in the Owner Upgrade Contract. Charges for any supplemental
training associated with the Regulatory Upgrades must be pre-approved by NYCDEP.
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ARTICLIE 8
INSPECTION

The Owner agrees to allow the City reasonable access to the WWTP during hours when
Owner’s emplovees, servants, agents or independent contractors who operate the WWTP or
represent the Owner are present to permut inspection and observation of Operation and
Maintenance of the WWTP for the purpose of establishing compliance with this Agreement, the
Watershed Regulations and the WWTP s SPDES Permut. The Owner may require the City to
provide reasonable notice prior to such inspection and observation and to comply with all
security, health and safety procedures. The Owner also agrees to allow the City reasonable
access to the WWTP during hours when Owner’s emplovees, servants, agents or independent
contractors who operate the WWTP or represent the Owner are present in order for the City to
take samples of the effluent from the WWTP. Nothing in this Agreement shall affect the City’s
authority under other applicable laws or regulations.

ARTICLE 9
RECOFRDS AND REPORTS

Section 9.01 General

The Owner agrees that a copy of any and all non-privileged written materials and
documents that are prepared pursuant to this Agreement shall be forwarded to the City upon
request. The City shall have the right to use all non-privileged and non-confidential written
materials, documents and information that are gathered or prepared pursuant to this Agreement
for anv purpose deemed appropriate by the City.
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Section 9.02 Maintenance of Recornds

The Owner shall maintain complete and accurate records in readily accessible files of all
of its activities in connection with this Agreement. Such records shall include, but are not
limited to, records indicating the dates of all maintenance activities at the WWTP required by the
O&M Manual and/or the SPDES permit, and financial records detailing the receipt,
management, and disbursement of all funds provided pursuant to this Agreement. The Owner
shall maintain all records relating to this Agreement for a period of at least seven (7) vears after
the generation of the document.

Section 9.03 Audit and Inspection

A All vouchers or invoices presented for pavment to be made hereunder, and the
books, records and accounts upon which satd vouchers or invoices are based are subject to audit
by the State, including the State Comptroller, and the City, including the City Comptroller,
pursuant to the powers and responsibilities as conferred by State and/or City law, including
Section 93 of the City Charter.
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B. The Owner shall prepare and maintain any and all documentation and justification
in support of expenditures or fees under this Agreement in accordance with generally accepted
business practices and shall make such documentation available to the State, including the State
Comptroller, and the City, including the City Comptroller, as the State and City requesting such
documentation consider necessary.

C. This Section 2.03 shall survive expiration of this Agreement.

Section 9.04 Annual Reports

Within sixty (60) calendar days after the end of each Fiscal Year, the Owner shall submit
to the City reports with respect to the continued implementation of this Agreement. Such anmual
reports will cover the following items: (1) any unanticipated Operation or Maintenance
problems arising during the preceding year and measures taken to address such problems; (2) any
violations of the WWTP s SPDES Permit during the preceding vear and measures taken to
address such violations; (3) any recommendations for changes to the WWTP s Operation and
Maintenance Manual and the reasons therefor; (4) any foreseeable, unusual, and large Operation
and Maintenance expenses anticipated for the upcoming vear; and (5) any other matters that the
Crwner and the City shall hereafter agree upon for inclusion in such reports. To the extent that
there are annual reporting requirements for any other State, federal or local agency regarding the
operation of the WWTP, such reports shall also be submitted to the City in a timely fashion.

Section 9.05 Insurance Coverage

Prior to the Commencement Date, the WWTP Owner shall obtain insurance of the kind
and amount set forth in the Insurance Specifications, which are annexed o this Agreement as
Exhibit . The WWTP Owner shall insure that any Consultant, Contractor and/or Subcontractor
retained by the WWTP Onwner shall have insurance in an amount and scope sufficient to protect
the interests of the City and the WWTP Owner, the kind and amount of which are also set forth
in the Insurance Specifications, annexed to this Agreement as Exhibit D. WNo later than the
beginning of each Fiscal Year, the Owner shall provide documentation of all insurance policies
to be held by the Owner and the Owner's Contractor, Consultant, and Subcontractor, including a
contract WWTP operator, in a form acceptable to the City. in order to confirm that the Owner
and the Contractor, Consultant and/or Subcontractor continue to maintain said insurance
throughout the term of this Agreement. The documentation will be accompanied by a request
that the City determine that the coverages comply with the Insurance Specifications. The City
will respond to this request within 90 days either by determining that the coverages comply with
the Insurance Specifications or by specifying the ways in which the insurance policies need to be
supplemented. The Owner’s coverage and coverage of the Owner’s Contractor, Consultant
and/or Subcontractor will be deemed to meet the Insurance Specification when the City confirms
that in writing or fails to respond within ninety (20) days after receipt of a request from the
Orwner. The City shall not unreasonably withhold a determination that the coverages meet the
Insurance Specifications. The City shall be named as an additional insured on all such policies.
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ARTICLE 10
DEFAULT. SUSPENSION OR TERMINATION

Section 10.01 Default; Termination Upon Occurrence of Certain Events

A In the event either party defaults in the observance or performance of any material
term of this Agreement, and such default continues for more than thirty (30) davs after written
notice of such defaunlt is received by the defaulting party from the non-defaulting party, such
non-defanlting party may (in addition to any other remedies available at law or in equity)
ternunate this Agreement on not less than ten (107 days prior written notice to the defaulting
party. If a material breach of this Agreement cannot reasonably be cured within thirty (307 days
after receipt by the defaulting party of such notice, the non-defaulting party mav not terminate
this Agreement if the defaulting party commences appropriate actions to cure the breach prior to
the end of such thirty day period and thereafter diligently pursues all reasonable measures to cure
the breach.

B. For purposes of this Agreement, “default™ includes, but is not limited to, failure to
retain during the term of this Agreement an operator with the proper level of State certification to
be responsible for the WWTP in accordance with the SPDES Permit and applicable State and
federal law; failure to operate the WWTP with the staffing levels required by State law and
regulation and applicable State and federal technical guidance during the term of this Agreement;
willful or grossly negligent commission of acts or omission of acts by the Owner or the Owner’s
emplovees, servants, agents or independent contractors, including the WWTP's operator, that
result in additional O & M of the WWTP or replacement of the Regulatory Upgrades or other
equipment of the WWTP.

C. Either Party may terminate this Agreement on not less than ten (10) davs prior
written notice to the other Party, after the occurrence of any of the following events:

1. the Owner permanently ceases to operate the WWTP; or

2. the City’s obligations under the Watershed MOA are modified, and the
Parties enter into another agreement satisfying any obligations the City may continue to have
under the MOA _ any successor agreement, and the Public Health Taw with respect to the subject
matter hereof or

3. all equipment has been removed from the List of Regulatory Upgrades in
accordance with the provisions of Section 1.04 hereof.

Section 10.02 Termination Procedures

If either Party terminates this Agreement pursuant to Section 10.01, the following
procedures shall be followed:

A City’'s Termunation.
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1. In the event of termination by the City pursuant to Section 10.01, the City

shall not be responsible for any obligations under this Agreement from the date on which the
Onwner receives written notice of the termunation from the City pursuant to Section 10.01. Any
obligation necessarily incurred by the Owner in good faith on account of this Agreement prior to
receipt of notice of termunation and falling due after such date shall be paid by the City in
accordance with the terms of this Agreement.

2. Nothing in this Subsection or Section 10.01 shall be deemed to excuse the
Owner from continuing to operate and maintain the WWTP in compliance with applicable laws,
rules, or regulations pertaining to the WWTP, notwithstanding termination of this Agreement by
the City.

3 The City’'s termination of this Agreement does not affect any obligation
the City may have under the Watershed MOA or under PHL § 1104 to fund Operation and
Maintenance Costs relating to Operation and Maintenance of the Regulatory Upgrades at the
WWTP.
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B. Owner’'s Termination. If the Owner should terminate this Agreement pursuant to
Section 1001, the termination shall 1n no way relieve the Owner from complying with any and
all applicable laws, rules, and regulations pertaining to the WWTP. The Crwner's termination of
this Agreement does not affect any obligation the City may have, under the Watershed MOA or
under PHL & 1104, to fund Regulatory Upgrades Operation and Maintenance Costs.

C. Upon termination, the Owner shall deliver to the City a final invoice within sixty
(60) days of the expiration or termunation of this Agreement, covering all eligible Operation and
Maintenance Costs incurred by the Owner in good faith prior to the effective date of the City's
notice of termination of this Agreement, and not covered by previous invoices submitted. Any
remaining Funds shall be returned to the City within thirty (30) davys of the date of termination.

Section 10.03 Force Majeurs

In the event the City or the Owner cannot comply with the terms and conditions of this
Agreement because of an act of God, war, strike or other condition as to which conduct the City
or the Onwner (as the case mayv be) was nof the proximate cause, the City’'s or the Owner's
performance under this Agreement may be excused or delayed provided that, within ten (10)
days of obtaining knowledge of the effect of such condition, the Party asserting the force majeurs
notifies the other Party by written notice: 1) identifying the condition, 2) estimating its effect on
compliance with the terms and conditions of this Agreement, and 3) requesting an appropriate
extension of the relevant terms and conditions of this Agreement. If the nature of the Force
Majeure 15 such that the Party asserting it cannot give written notice to the other Party within ten
(10} days, that period may be extended for so long as that Party remains unable to provide
written notice, up to a maximum of sty (60) days. The Party seeking such extension shall
make its best efforts to provide for alternate arrangements to fulfill the terms and conditions of
this Agreement.
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ARTICLE 11
INDEMNIFICATION

The Parties agree to indemnify each other and save each other harmless from all claims,
liabilities, losses or expenses of every character whatsoever for bodily injury, including death,
and/or damage to real or tangible personal property, where such injury or damage is the result of
the indemnifiying Party’s negligence or willfil tort occurring while working on activities relating
to this Agreement. In the event such injury or damage is caused by the combined negligence of
the Parties, each Party shall be responsible for its relative culpability. Any indemnification by the
City shall be strictly in excess of any and all insurance coverage carried by the Owner and the
Owner’s contract operator, if any.

ARTICLE 12
INVESTIGATIONS

The Owner agrees to cooperate fully and faithfully with any investigation, andit or
inqury relating to the subject matter of this Agreement conducted by a State of New York or
City governmental agency or authority that 1s empowered directly or by designation to compel
the attendance of witnesses and to examine witnesses under oath, or conducted by the Inspector
(General of a governmental agency that is a party in interest to the transaction, contract, lease,
pernut or license that is the subject of an investigation, audit or inquiry. Any breach or violation
of the foregoing may be deemed a breach or violation of a material provision of this Agreement.

ARTICLE 13
REPRESENTATIONS AND WARRANTIES

Section 13.01 Representations and Warranties of the Owner

The Orwrner represents and warrants that:

A The Owner has all requisite power and authority to execute, deliver and perform
this Agreement.
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B. This Agreement has been duly authorized by all necessary action on the part of
the Owner and has been duly executed and delivered by the Owner and, assuming due execution
and delivery by the City, constitutes a legal, valid, binding and enforceable obligation of the
Orwner.

C. The execution and delivery of this Agreement, and compliance with the
provisions hereof, do not and will not conflict with or constitute a violation of, or default under,
any statute, indenture, morigage, deed of trust or other agreement or instrument to which the
Owner 1s bound, or to the knowledge of the Owner, any order, ule or regulation of any court or
governmental agency or body having jurisdiction over the Owner or any of its activities or

properties.
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D. Acceptance of Funds hereunder shall be deemed at such time a reaffirmation of

the representation and warranties hereof.

Section 13.02 Representations and Warranties of the Citv and NYCDEP

A The City has all requisite power and authority to execute, deliver and perform this
Agreement. NYCDEP 15 a validly authorized and existing agency of the City, with full right and
power to execute, deliver and perform 1ts obligations under this Agreement.

B. The execution, delivery and performance by the City and NYCDEP of this
Agreement are within the powers of the City and NYCDEP, have been duly authorized by all
necessary action by or in respect of, or filing with, any governmental body, agency or official.
The City and NYCDEP also represent that they have complied with all applicable laws in
connection with the execution, delivery and performance of this Agreement.

C. The execution and delivery of this Agreement by the City and NYCDEP, and
compliance with the provisions hereof, do not and will not conflict with or constitute a violation
of, or default under, any provision of applicable law, charter, ordinance or regulation or, to the
extent of the Citv’s knowledge, of any material agreement, judgment, injunction, order, decree or
other instrument binding upon the City or NYCDEP.

ARTICLE 14
MISCELLANEOUS PROVISIONS

Section 14.01 Severability

If any term or provision of this Agreement or the application thereof shall be held invalid,
illegal or unenforceable i any respect, then such term or provision shall be ignored. To the
maximum extent possible, this Agreement shall continue in full force and effect, but without
giving effect to such term or provision, and the validity, legality and enforceability of all other
terms and provisions and applications hereof shall not be affected or impaired in any way.

Section 14.02 Compliance with the Law

The Owner agrees that all acts to be performed by it in connection with this Agreement
shall be performed in compliance with all applicable federal, State and local laws, rules,
regulations and orders, including the State Environmental Quality Review Act and the
Watershed Regulations.

Section 14.03 Assignment or Other Disposition of the Agreement

A The Owner agrees to notify NYCDEP at least thirty (30) days prior to any
assignment, transfer, conveyance, sublet or other disposition of this Agreement or any part
thereof, or of 1ts right, title, or mferest therein, to another person, company, corporation or
governmental entity,
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B. Such assignment, transfer, conveyance, sublet or other disposition of this
Agreement shall be effective only upon execution of an agreement between the City and the
assignee, in form and substance satisfactory to the City, in which the assignee expressly agrees to
assume, perform and be bound by all of the liabilities and obligations of the Owner hereunder.
The City shall not nnreascnably withhold its consent to such an assignment.

C. Notwithstanding this Section 14.03, the Owner may retain and emplov
subcontractors to assist i performing Operation and Maintenance services at the WWTP
herennder subject to the limitations and restrictions on subcontractors set forth in Article 6 of this
Agreement.

D. Nothing in this Section affects the City’s obligations under Paragraph 143 of the
Watershed MOA or under PHL 5Section 1104, where applicable.

Section 14 04 Modification

This Agreement may not be modified or amended except by an instrument in writing
signed by both of the Parties hereto. This Agreement may not be modified or amended orally.

Section 14.05 Notification

A Unless otherwise expressly provided in this Agreement, any notice from one Party
to the other Party that is required or permitted to be given hereunder shall be in writing and shall
be delivered by ordinary mail, which shall be by first class mail, postage prepaid, to the
following addresses:

If to NYCDEP:

New York City Department of Environmental Protection
465 Columbus Avenue

Valhalla, New York 10505

Attention: Deputy Commissioner, Bureau of Water Supply

with a copy to:

New York City Department of Environmental Protection
50-17 JTunction Boulevard, 19th Floor

Flushing, New York 11373

Attention: General Counsel

If to the Owner:
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B. At any time. etther Party may designate a new address for the receipt of notices by
providing written notice of such new address to the other Party, in the manner specified in
Subsection 14.05(A) above.

C. Notices sent to the other Party in accordance with this Section 14.05 shall be deemed to
be delivered when sent.

Section 14 06 Claims or Actions

A No director, officer, emplovee, agent or other person authorized to act on behalf
of the City shall have any personal liability in connection with this Agreement or in connection
with any failure of the City to perform its obligations hereunder. If the Owner is a municipal,
business, or public benefit corporation, no director, officer, employee, agent or other person
authorized to act on behalf of the Owner shall have any personal liability in connection with this
Agreement or in connection with any failure of the Owner to perform its obligations hereunder.
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B. Upon the initiztion by a Party or service upon a Party of any claim, legal action or
proceeding in connection with or relating to this Agreement, that Party will provide written
notice to the other Party within ten (10) business davs of such initiation or receipt of service. In
the event any claim is made or any legal action or proceeding is brought that relates in any way
to this Agreement (except an action brought by one Party against the other Party), the Parties
shall diligently render to each other, any and all assistance which may be necessary to prosecute
or defend such action or claim.

C. Additionally, as soon as is practicable, the Owner shall also report to the City all
potential claims related to the Operation and Maintenance of the Regulatory Upgrades.

Section 14 .07 No Third Partv Beneficiarv

This Agreement is not intended to create any benefit or interest in any third party.

Section 14 08 Cooperation

The Parties acknowledge and agree that during the term of this Agreement they will
provide each other promptly with all documentation, reports, and information that may be
necessary to carry out their respective abligations under this Agreement. Nothing in this
Agreement shall be deemed as consent by, or an obligation of, either Party to provide documents
or information protected by, or to waive, the attorney-client privilege or attorneyv-work product
privilege.

Section 14.00 Dispute Resolution

A The dispute resolution procedures in Section 3.05 of this Agreement shall be the
exclusive procedures for Eligible Disputes under this Agreement. For any other disputes arising
under this Agreement, the Parties may use the procedures provided in Paragraph 177 of the
Watershed MOA or any other procedures allowable by applicable law.
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Except as specifically provided for resolving Eligible Disputes, nothing in this Section 14.09 will
be interpreted as a condition precedent to filing a civil action for breach of contract or any other
remedy.

Section 1410 Civil Litigation

A In any civil litigation brought by the Owner against the City based on the City’s
alleged breach of this Agreement, the Owner will be entitled to recovery of its reasonable
attornev’s fees from the City in the event the Owner substantially prevails.

B. The Parties acknowledge that this Section does not create, or absolve the City
from, any liability it might otherwise have for reimbursement of attorney s fees, fines, penalties
or other costs in the event that the Owner is sued by a third party in connection with violations of
the WWTP's SPDES permit or otherwise in connection with the operation and maintenance of
the WWTP. The City does not believe that it would be liable for such reimbursement, even in
the event that the Owner substanfially prevailed in a defense that such violations were caunsed
solely by the City's failure to make payments under this Agreement. The Owner reserves the
right to make a claim for such reimbursement in State court or in any other forum with
jurisdiction.

C. Income Taxes on City Funds.

1. Andits and Examinations. In the event that the Owner 15 notified thata
taxing jurisdiction will commence an audit or exanunation {~Audit™) to determine the amount of
income taxes for any Tax Reporting Period in which Funds have been made pursuant to this
Agreement and the Owner intends to seek additional City Funds for any additional payvment of
income taxes on City Funds as a result of such Audit, the Owner shall notify the City within five
(3 days from the date of receipt of such notice, and provide a copy of such Audit notice. If the
Owner fails to provide such notice to the City , the City shall not be responsible for any
payments of taxes arising or resulting from said Audit. The Owner shall permit the City to fully
participate in such Audit, including attendance at all meetings and teleconferences and receipt of
all correspondence pertaining to the Audit. The Owner must obtain prior approval from the City
of any settlement of the Owner’s liability for Income Taxes on City Funds for any Tax Reporting
Period in which a pavment was made pursuant to this Agreement.
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2 Tax Rulings. At any time and at its sole discretion, the City may require
the Owner to seek a ruling or determination (“Ruling™) from a taxing jurisdiction concerning the
tax consequences to the Owner of payvments of City Funds. The City may require the Owner to
obtain a qualified tax representative, approved in advance by the City, the actual and reasonable
costs of which the City shall pay pursuant to this Agreement as Itemizable Costs, to handle all
matters in connection with the Ruling request and Ruling. The City shall fully participate in the
Ruling request, including but not limited to, prior review and approval of all written
correspondence from the Owner or its representative, mncluding the Owner’s Ruling request, and
notification of all communications from the taxing jurisdiction to the Owner or its representative
in connection with such Ruling request and Ruling.
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3. Income Tax Wotices. If the Owner intends to seek additional payments
from the City for Income Taxes on City Funds based on receipt of a proposed determination of
the Owner’s liability for Income Taxes on City Funds for a Tax Reporting Period in which a
payment has been made pursuant to this Agreement. including a “notice of determination,”
“notice of deficiency.” “notice of tax due.” and “notice of disallowance of refund” from a taxing
jurisdiction (“Notice™), the Owner shall deliver such Notice to the City within five (3) days of
receipt of such Wotice. If the Owner fails to provide such notice to the City as set forth above, the
City shall not be responsible for any pavments of taxes arising or resulting from said Notice or
determination.

a. The Owner shall take all actions necessary to timely protest the
proposed determination in such Notice in accordance with the requirements of such taxing
jurisdiction, including, but not limited to, retaining qualified representation, the actual and
reasonable costs of which services the City shall pay pursuant to this Agreement as Itemizable
Costs, filing a timely protest of the determination, and diligently prosecuting the protest of such
proposed determination. At its sole discretion, the City may participate in the preparation of the
protest.

b. Also at its sole discretion, the City may participate in the protest
and/or litigation of the determination set forth in the Notice. The City shall notify the Owner of
its intention to participate prior to issuance of a final, non-appealable determination against the
Owner. The Owner shall notify the City of all conferences, depositions, and other pre-
rialhearing meetings at which counsel or other representative of the taxing jurisdiction 1s
present, and the City may attend such meetings and shall be duly authorized by the Owner to
participate in such meetings. The Owner must obtain the City’s prior approval of any settlement
of the determination that could affect Income Taxes on City Funds by the taxing jurisdiction for
a Tax Reporting Period in which a payment has been made pursuant to this Agreement.

C. The City shall fully participate in any litigation in connection with
protest of the Notice. The City’s participation shall include the review and prior approval of all
pleadings, motions, memoranda of law and other papers filed in connection with such an action
or proceeding, and approval of the litigation strategy in connection with prosecuting such protest.

d. If the Owner receives a notice of an income tax refund, a portion of
which tax refund is attributable to Income Taxes on City Funds, the Owner shall retmburse the
City in accordance with the reconciliation provisions of Section 3.03 above upon receipt of such
tax refund.

D Real Property Taxes. In the event that the City determines that the taxing
jurisdiction’s assessment of real property taxes for the value of the Regulatory Upgrades is
excessive, unequal or unlawful, or that the property is misclassified, the City may bring an action
to challenge such assessment either in its own name or in the name of the Owner. In either case,
the Corporation Counsel of the City of New York shall be counsel of record for the proceeding.
The Owner shall cooperate fully with counsel for the City in any action brought by the City to
challenge a real property tax assessment. In addition, in the event that the Owner independently
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initiates a proceeding challenging an assessment of the real property taxes in connection with
property on which any portion of the WWTP or its equipment is located, the Owner shall not
object to the City’s intervening in such proceeding, should the City decide in ifs sele discretion
to intervene, and the Owner shall cooperate fully with counsel for the City in such proceeding.
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Section 14.11 Miscellaneous

A This Agreement shall be governed by, and construed in accordance with, the laws
of the State of New York. To the fullest extent permitted by law, the Parties consent to the
jurisdiction of the Supreme Court of the State of New York for disputes arising from this
Agreement.

B. With the exception of the Watershed MOA | this Agreement constitutes the entire
understanding between the Parties with respect to the subject matter hereof. In the event of a
conflict between the terms of this Agreement and the Watershed MOA | the terms of the
Watershed MOA shall govern. Other than the Watershed MOA, this Agreement supersedes all
prior agreements with respect to the subject matter hereof, whether written or oral. Except for the
foregoing, by entering into this Agreement, the WWTP Owner accepts all of the terms and
conditions of this Agreement as goverming its rights and obligations.

C. This Agreement may be executed in counterparts, each of which shall be an
original but all of which together shall constitute one and the same instrument.

D. The titles of sections and subsections of this Agreement have been inserted as a
matter of convenience of reference only and shall not control or affect the meaning or
construction of any of the terms or provision herein. All references herein to the singular shall
include the plural, and vice versa.

E. MNeither the failure of either Party to exercise any power given such Party
hereunder, or to insist upon strict compliance by the other Party with its obligations hereunder,
nor any custom or practice of the Parties at variance with the terms hereof shall constitute a
waiver of either Party’s right to demand exact compliance with the terms hereof.
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IN WITNESS WHEREOF the Commissioner of Department of Environmental
Protection on behalf of the City and the authorized representative of the Owner, have executed
this Agreement, in quadruplicate, three parts to be retained by the Department of Environmental
Protection and one part to be delivered to the Owner.

For the Owner

BY:

For THECITY OF NEW YORK

BY:

Commissioner
New York City Department of Environmental Protection

Approved as to Form and Certified as to Legal Authority
by Standard Tvpe of Class:

Acting Corporation Counsel

Dated: , 20
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ACKENOWLEDGEMENTS
STATE OF NEW YORK
COUNTY OF QUEENS : 55
On this day of . 20, before me personally came

to me known, who being by me duly sworn did depose and say that he
15 the Commissioner of the Depariment of Environmental Protection of the City of New York,
the individual described herein and who executed the foregoing instrument. and that he signed
his name thereto as authorized by said municipal corporation.

Notary Public

STATE OF NEW YORK

COUNTY OF ; 55
On this day of .20 | before me personally came
to me kmown, who, being by me duly sworn, did depose and say that
he/she is the of the , the

corporation or partnership described in and which executed the foregoing instrument, and that
he/she signed his'her name thereto by the authority of said corporation or partnership.

Notary Public
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EXHIBIT A
LIST OF REGULATORY UPGRADES

Carmel SD #2 WASTEWATER TREATMENT PLANT

REQUIREMENT EQUIPMENT OR METHOD

Phosphorus Removal Aluminum Sulfate (Alum) addition to a mixing
box upstream of the second stage clarifiers.

Microfiltration or Equivalent Siemens ! Memcor membrane microfiltration.

Standby Power Diesel powered 250kW generator

Power Alarm Automatic Transfer Switch is connected to the
WWTP's existing alarm telemetering system.

Auto Start-Up Automatic Transfer Switch to Generator

Disinfection Backup Two disinfection units in system, each sized for
100% of peak flow rate.

Disinfection Backup Start-up Disinfection units are installed in series. If the

primary unit malfunctions, an alarm is generated
and the backup unit would be automarically
turned on to provide the required disinfection.
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Exhibit B
Fixed Capital Equipment Chart

The following tables detail the eligibility of replacement and/or repair of capital equipment. The
tables are as follows:

Table 1 - Table 1 includes items which generally may not be replaced with O&M funds from
NYCDEP. This Table includes numerous exceptions, generally with regard to emergency repairs or
routine maintenance. When one of these exceptions is met, NY CDEP approval 1s not required prior
to the commencement of work.

Table 2A - Table 2A 15 similar to Table 1, but with additional criteria for exceptions. These criteria
include NYCDEP approval and, if the replacement occurs more than 30 years after startup of the
upgrade equipment, a review for cost effectiveness prior to initiating the work.

Table 2B — Table 2B is similar to Table 2A . In this Table, the exceptions allow replacement, possibly
without a review for cost effectiveness, for malfunctioning, unsafe, unreliable, etc. equipment. As
with Table 2A NYCDEP approval is required prior to initiating the work.

Table 2C - Table 2C includes items that may be replaced with O&M funds from NYCDEP at any
time, provided that the 1tem has become obsolete and NYCDEP approval is obtained.

The ttems listed in the left columns of the following tables identify the widest range of items that may
have been installed at the WWTP pursuant to the Regulatory Upgrade Program. Thus, the lists
include more items than may have been installed as part of any individual WWTP upgrade. For each
WWTP, only those items installed at the WWTP with funds from the WWTP Regulatory Upgrade
Program are eligible for replacement and/or repair as described in the tables.

Table 1. Strict Capital Expense Items

This Table includes items that shall not be replaced using O&M funds provided by NYC. Any
exceptions, such as for emergency and O&M repairs, are listed in the right column of the Table.
O&M funds provided by NYCDEP may not be used for any planned or scheduled repairs for items in

this Table.
Equipment
Exceptions and Conditions
Piping, all hard water, wastewater, air, Except emergency repairs to piping containing
chemical & shudge piping, including non- moving parts accessible to repair without
buried & buried valves, manholes. and excavation or building demolition, such as
appurtenances valves, and specialized non-moving parts such as

flow control orifices, static mixers or similar
parts/components; and also excepting the
replacement of small sections of pipe, as part of
the repair, immediately adjacent and necessary to
the repair, not to exceed 20 feet.

Chemical delivery piping accessible without

excavation or building demolition mav be
repaired/replaced.

Air diffusers may be repaired/replaced.

Duct Work for heating, ventilation, and odor | Except parts analogous to those listed in piping
control above, moving parts; and repair and maintenance
of insulation.

Tankage related to SBR. aeration. EBC,
trickling filter, and sludge digester.

Primary and Secondary settling tanks
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Sluice gates, drain valves or similar
valves set in concrete or other elements

Weirs, flumes, stilling wells, flow splitters or
stimilar structures set in concrete or other
structural elements

Sand filter shell, underdrains and integral
piping or appurtenances

Electrical supply/distribution infrastructure
wiring

Except replacements of small sections of wiring
during normal maintenance and repair (this
excludes planned and/or scheduled repairs)

Generators

This limitation refers to complete replacement of
the unit, not replacement of individual
components.

Buildings, vaults, slabs, steps, rails, covers,
catwalks, sumps and all stmuctural elements of
pump stations.

Except associated doors and windows and access
hatches, and mechanical/electrical component
addressed in Tables 2A-C; and except minor
concrete work or parging necessary to assure that
the structural elements meet their estimated
useful lives.

Miscellaneous structures such as storage
sheds, grit removal channels, equalization
tanks or ponds, mixing bays, chlorne and de-
chlorination contact tanks. UV chambers and
similar structures.

Equipment storage steel shelving

Except replacement of small sections of shelving
that are part of repair and maintenance of the
building and its components. (this excludes
planned and/or scheduled repairs)

Fuel storage tanks

Steel, FEP, other synthetic, or poured
concrete permanent primary of secondary
petrolenm or chemical containment

Except emergency replacement due to breakage
not caused by negligence of WWTP employees.

Storm drain piping, stmuctures, grating and
other similar drains.

Sludge/scum collector arms for circnlar and
rectangular clarifiers

Except wearing surfaces and parts such as
scrapper blades or rakes.

Building slabs, building shells, walls, roofs,
fencing, ratls, catwalks, walk ways, drive
Ways

Except windows, doors, and resurfacing of paved
areas and partial ad hoc replacements (this
excludes planned and/or scheduled repairs).

Sludge dewatering equipment. This may
include belt or plate and frame press, sludge
bagging units or centrifuges

This limitation refers to complete replacement of
the unit, not replacement of individual
components; also note exceptions in Table 2.

Table 2. Replacement of Capital Items Requiring DEP Approval

Where items in the following tables are eligible for replacement with O&M funds, the replacement
may be paid for with O&M funds provided by NYCDEP only with the prior written approval of
NYCDEP. NYCDEP approval shall not be unreasonably denied or delayed if the conditions

specified are met.
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A The items in the left column are generally not eligible for replacement with O&M funds
provided by NYCDEP. However, if the propeosed replacement is approved by WY CDEP and 1f (a)
replacement occurs within the first 30 years after the uvpgraded WWTP begins operation or
replacement occurs thereafer, if such replacement 15 shown to be cost effective pursuant to Footnote
2 below, and (b) the specific conditions shown below for replacement are met, then the replacement
will be eligible for payment with O&M funds provided by NYCDEP.

Equipment
Exceptions and Conditions

Transformers, control panels, motor control
Centers

Raw, partially treated, or effluent wastewater
pump sets {pump station or in-plant)
delivering 100% of plant flow or with an
installed cost over $7.500 per unit.

All pumps, compressors, blowers with installed
costs at or below $7,500 may be replaced with
O&M funds.

HVAC mechanical equipment, chillers, fans,
boilers with an installed cost over $7,500 per
umit.

Air supply blowers or compressor units with
an installed cost over $7,500 per unit.

Lab equipment with replacement cost of
£5.000 or greater, installed.
EBC shafts and media. SBRE. Decanter

mechanism, complete sludge and scum
collector drive mechanisms

All lab equipment with installed costs at or below
§5.000 mav be replaced with O&M funds.

Units may be replaced with O&M funds, in the
case of substantially complete failure provided
said failure is not due to lack of proper O&M.*

““Proper O&M™ means O&M performed in accordance with the O&M Mamual, or any addendum thereta,
approved by NYCDEP.

 To demenstrate cost effectivensss: The WWTP Owner nmst estimate for a peried equal to the
manufacturer’s service life for a proposed pisce of equipment the cost to continue to operate the plece of equipment,
mncluding any necessary repairs to continue operaticn. The resulting cost estimate must then be compared to the cost
of equipment replacement, taking inte sccount mstallation costs (based on suppliers quotes) and O&M for the
zervice life of the piece of equipment.

B Items which may be replaced at any time in light of cost effectiveness. Replacement of
the following items may be funded with O&M funds from NYCDEP only if the specific
conditions shown below are met.

Equipment
Exceptions and Conditions

Pumps and blowers as described in Table 2A
above and any single piece or functional set
of mechanical equipment costing over $7,500
installed.

Control panels, motor control centers.

Where a malfunction impedes, makes unsafe
or unreliable, or adds expense to normal
operation and where replacement is shown to
be more cost effective.

C. Items which may be replaced at any time due to obsolescence. Replacement of the

following items may be funded with O&M funds only if the piece of equipment has become
obsolete. Obsolescence occurs when [1] compatible replacement parts are no longer available;
[11] when standards for worker safety established by emplovee unions, government or industry
require new equipment; [111] improvements in energy efficiency make the continued use of the
existing technology not cost effective; or [iv] technological developments make the use of
existing control panels and/or motor contrel centers inconsistent with good engineering

Judgment.
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Equipment

Gas and oxygen sensing safety systems.

Dissolved oxygen and chemical feed control syvstems with an installed cost over §7,300.
Those systems with an installed cost at or below $7.500 may be replaced with O&M funds
without NYCDEP approval.

Control panels, motor control centers.

CPU, SCADA software and any hardware necessary for centralized information processing,
including any specialized I'O points, UPS, printers and related cables

All dollar figures mentioned are subject to the inflation adjustments included in the O&M
Agreement.

Page

EXHIBIT C
LIST OF OTHER UPGRADE WORK

Carmel 5D #2 WASTEWATER TREATMENT PLANT

Equipment or Method

Sand Filtration

UV Disinfection — Trojan UV Disinfection
Backup Sand Filtration

Recording Flow Meters

Alarm Telemetering

EXHIBIT D

Insurance Specifications

L Insurance Coverages Regured to be Maimntained bv WWTP Owner (Asreement. Arficle

9)

Notes: Insurance indicated by () is required.

Insurance certificates, policies, and endorsements shall be sent to the New York City
Department of Environmental Protection (“DEP™), 59-17 Junction Boulevard, 19% Floor,
Flushing, New York 11373-5108, Attention: DEP General Counsel A copy of each
insurance certificate shall also be sent to: DEP, 465 Columbus Avenue, Valhalla, New
York 10595, Attention: Regulatory Upgrade Program .

(X)  Worker's Compensation Statutory per New York State law without
regard to jurisdiction (See Section 1.01.1
below.)

(X)  Emplover’s Liability Statutory (See Section 1.01.2)
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(20)  Commercial General Liability CG 00 01 {ed. 10/02) or equivalent
Combined Single Limit - Bodily Injury and Property Damage

1,000,000 per occurrence
£2,000,000 products/completed
operations aggregate
2,000,000 general aggregate
$25,000 maximum deductible

(See Section 1.01.3 for additional requirements.)

() Automobile Liability: CA 00 01 {ed. 6/92) or equivalent.
Combined Single Limit - Bodily Injury and Property Damage

£300.000 each occurrence

Page
The following coverage must be provided:
(X)) Comprehensive Form (X)) Owned (X)) Hired (30) Non-Onwned
(See Section 1.01.4.)
11. Insurance Coverages Eequired to be Maintained bv Consultants/Subcontractors Retained

bv WWTP Owner (Asreement. Articles 9 and &)

Notes: Insurance indicated by (X) is required.

Insurance certificates, policies, and endorsements must be sent to the New York City
Department of Environmental Protection (“DEP™). 59-17 Junction Boulevard. 19 Floor,
Flushing . New York 11373-3108, Attention: DEP General Counsel. A copy of each
insurance certificate shall also be sent to: DEP, 465 Columbus Avenue, Valhalla, New

York 10585 | Attention: Regulatory Upgrade Program .

(X)  Worker's Compensation Statutery per New York State law without
regard to jurisdiction (See Section 1.01.1
below.)

(X)  Emplover's Liability Statutory (See Section 1.01.2))

() Commercial General Liability CG 00 01 (ed. 10/01) or equivalent.
Combined Single Limit - Bodily Injury and Property Damage

1,000,000 per occurrence
£1,000,000 products/completed
operations aggregate
2,000,000 general aggregate
$25.000 maximum deductible

(See Section 1.01.3 for additional requirements.)

(X))  Automobile Liability: CA 00 01 (ed. 6/92) or equivalent

b
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Page
Combined Single Limit - Bodily Injury and Property Damage

$500.000 each occurrence

The following coverage must be provided:
(X)) Comprehensive Form (30) Owned (X)) Hired (30) Non-Owned

(See Section 1.01.4)

(X)  Other Insurance:

All contracts for professional engineering services for design, engineering surveys, and/or
construction management shall require that the consultant maintain and present evidence
of a professional Errors and Omuissions policy with a U.S. domuciled company providing
limits of not less than $1 Million per claim, $1 Million aggregate, and a deductible or
self-insured retention not to exceed $25.000 per claim.

IIL General Provisions Applicable to Insurance Coverages:

These provisions are applicable to both the insurance coverages required fo be maintained by
WWTP Owner under the Agreement to which the Exhibit is annexed, and the insurance
coverages required to be maintained by any consultant/contractor/subcontractor engaged or
retained by the WWTP Owner. In each case, the reference to “Contractor™ shall mean the party
required to maintain insurance coverage, and the reference to “Contract” shall mean either the
Agreement (in the case of the WWTP Owner) of the contract pursuant to which the consultant,
contractor or subcontractor 15 providing services (in the case of a consultant, contractor or
subcontractor).

Section 1.01

1.01.1 Worker's Compensation Insurance:

Before performing any work on the Contract. the Contractor shall procure Worker's
Compensation Insurance in accord with the laws of the State of New York on behalf of all
emplovees who are to provide labor or service under the contract. One certificate of such
insurance or authority for self-insurance shall be furnished to DEP’s General Counsel at  the
address shown above and one certificate shall be furnished to DEP’s Regulatory Upgrade
Program office at the address shown above .

1.01.2 Emplover’s Liability Insurance:

Page
Before performing anv work on the Contract, Contractor shall procure Emplover’s Liability

Insurance affording compensation for all emplovees providing labor or services for whom
worker's compensation coverage 1s not a statutory requirement. One certificate of such
insurance shall be furnished to DEP’s General Counsel at the address shown above and one
certificate shall be furnished to DEP’s Regulatory Upgrade Program office at the address shown
above.

Certificates confirming renewals of insurance shall be presented not less than thirty (30) days
prior to the expiration date of coverage until all operations under the subject contract are deemed
completed.

1.01.3 Commercial General Liability:

Before commencing work on the Contract, the Confractor shall procure a commercial general
liability insurance policy issued by a New York admitted carrier through a New York Licensed
resident broker in the contractor's name and naming The City of New York, Department of
Environmental Protection as an additional insured (using ISO endorsement CG 20 10) and
endersed to cover liability assumed by the Contractor under the indemmnity provisions of the
Contract. This insurance policy must be maintained during the life of the contract and shall
protect the City, the Contractor and his/'her subcontractors performing work on the Contract from
Claims for property damage and/or bodily injury which may arise from operations under the
contract, whether such operations are performed by him'herself or anvone directly or indirectly
emploved by him'herself One certificate of such insurance, together with copies of all
endorsements as pertain to the requirements of the subject contract, shall be furnished to DEP’s
(General Counsel at the address shown above and one certificate shall be furnished to DEP’s
Regulatory Upgrade Program office at the address shown above.
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The policy shall contain no exclusions or endorsements which are not acceptable to the City and
shall be of a form and by an insurance company acceptable to the City.

Commercial General Liability - Endorsements and Exclusions

The following endorsements are required to be made on the policy:

(a) Notice: shall be addressed to the Commissioner of the Dgpamneut of Environmental
Protection, c/o DEP General Counsel, 59-17 Junction Boulevard, 10™ Floor, Flushing, New York
11373-5108.

(b)  Notice of Cancellation of Policy: The Policy shall not be canceled, terminated, modified
or changed by the Company unless thirty (30) days’™ prior written notice is sent to DEP,
Attention: General Counsel

1.01.4 Automobile Liability:

Page
The Contractor will provide the City with evidence of insurance covering all owned, non-owned

and hired vehicles to be used in connection with the contract. If on a “schedule autos™ basis.
Contractor shall present the schedule of insured autos, including the wvehicles to be used for
operations under the Contracts.

1.01.5 Insurance Agreement:

() The Contractor is required to obtain and to maintain insurance outlined in this Exhibit.

(b} The insurance required for the Contract must be on forms acceptable to DEP and offered
by insurers acceptable to DEP. The insurance for all New York Contractors must be
issued by Wew York authorized carriers except as approved by DEP’s General Counsel
and in any event must comply with all requirements of New York State laws and
regulations and meet the standards of the forms set forth in Section 1.01 above.
Insurance for non-New York Contractors must be through insurers and sureties admitted
and authorized in the state of headquarters of the Contractor, have an A M. best rating of
A or better and meet the standards for forms set forth in the above. Additienally. all
requirements as to forms set forth in New York State law and regulations apply without
regard to jurisdiction as standards of coverage.

(c) Where circumstances warrant, the DEP mav, at its discretion subject to acceptance by the
New York City Law Department and/or the Office of the New York City Comptroller,
accept letters of credit or custodial accounts in lieu of specific insurance requirements.
The letter of credit must be on form prescribed by DEP and payable at a New York City
office of a bank approved by DEP.

(d) The Contractor agrees that all insurance contributing to satisfaction of the insurance
requirements set out in this Exhibit shall not be modified, terminated, or canceled by the
Contractor without prior written approval of the Department of Environmental
Protection.

(&) The Contractor shall be solely responsible for payment of all deductibles and premiums
for insurance contributing to satisfaction of the requirements of this Exhibit and shall be
solely responsible for the pavment of all deductibles to which such policies are subject.
whether or not the City of New York is an insured under the policy.

(f) Claims made policies will be accepted only for professional liability and such other risks
as are authorized by the New York State Insurance Department. All such policies
contributing to satisfaction of the requirements of the Exhibit shall have an extended
reporting period optien or auntomatic coverage of not less than two years. If provided as
an option, the Contractor agrees to purchase the extended reporting period on
cancellation or termination unless a new policy 15 effected with a retroactive date,
including at least the last policy year.

11
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Page
(g) The Contractor shall promptly notify DEP’s General Counsel within 24 hours of any

accidents arising in the course of operations under the contract cavsing bodily injury or
property damage and shall cooperate fully with DEP in providing all such records and
information as may be requested by the DEP’s General Counsel in anticipation of claims
against the Cify which may arise from the accident. A complete report of the accident
shall be made within five (3) business days on such form as may be provided by DEP’s
General Counsel.

(k) The Contractor or his engineer may apply to DEP's General Counsel for approval of
higher deductible based on financial capacity and quality of the carrier affording
coverage.

1.01.6 Forms of Insurance Certificates:

Insurance certificates shall conform to the following:

{a) Certificates must be issued by the insurance company using the “ACCORD™ forms issued
by its brokers, except for Worker's Compensation coverage where the confractors must
provide Form C-105.2 issued by an insurance carrier or Form U-26.3 issued by the New
Yaork State Insurance Fund.

(b) Certificates must unconditionally grant to New York City Department of Environmental
Protection thirty (30) calendar days’ notice of cancellation or non-renewal. “Endeavor”™
or other qualifying language is not acceptable.

(c) All additional insureds required by this Exhibit shall be listed as such

(d) The authorized representative of the insurance company executing the certificate(s) must
indicate his/her title.

(&) Original executed certificates must be delivered to DEP.

12
Page
Schedule 1
Carmel 5.D. 82
April, 2009
Incremental Costs Baseline
Itemizable Costs
Generator Fuel
Heating Fuel
Chemicals
Operator Contfract 3A Operator 4he'day Tdaywh
Legal Fees
Insurance
Engineering
Repairs, Maintenance, Spare Paits
Preventive Maintenance Contracts
Percentage Cost %5 Owner % DEP
Electric 81.59% 18.41%
Clerical/Admin 87.40% 12.51%
Sludge Hauling & Handling 01.7% 83%
Maintenance Supplies 83.26% 14 74%
Telephone/Fax/Internet 50% 30%

13
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Schedule 1

15

Supervisor Schmitt stated that this contract will be of no expense to the taxpayers of the
Town of Carmel. The cost is incurred by New York City.

Mr. Folchetti clarified in regard to the discussion held at the previous Work Session
about the matter, that the contract is directly with the New York City Department of
Environmental Protection.

Supervisor Schmitt added that Councilman Ravallo abstained because of his
employment with the New York City Department of Environmental Protection.

ENTRY INTO CONTRACT WITH THE CITY OF NEW YORK FOR CARMEL SEWER
DISTRICT #4 WASTEWATER TREATMENT PLANT UPGRADES OPERATIONS &
MAINTENANCE - AUTHORIZED

RESOLVED, that the Town Board of the Town of Carmel, Acting as
Commissioners of Carmel Sewer District #4, hereby authorizes the entry into an
agreement between the Town of Carmel and the City of New York for the operation and
maintenance of Carmel Sewer District #4 wastewater treatment plant upgrades
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required by the watershed regulations of the City of New York in form as
attached hereto and made a part hereof; and

BE IT FURTHER RESOLVED that Town Supervisor Kenneth Schmitt is hereby
authorized and directed to execute said contract and any other and further
documentation necessary to the performance thereof.

Resolution
Offered by: Councilwoman McDonough
Seconded by: Councilman Lombardi

Roll Call Vote YES NO

Robert Ravallo Abstain
Frank Lombardi X

Suzanne McDonough X

Kenneth Schmitt X

AGEEEMENT BETWEEN THE CITY OF NEW YORK
AND TOWN OF CARMEL FOR THE OPERATION AND MAINTENANCE OF
UPGREADES REQUIRED BY THE CITY'S WATERSHED REGULATIONS

THIS AGREEMENT is made and entered info the  day of
20 by and between THE CITY OF NEW YORK (the “City™), 2 municipal corporation
organized and existing under the laws of the State of New York, having its principal office at
City Hall in the Borough of Manhattan, City and State of New York, and Town of Carmel
(“Orwner™), the owner of a wastewater treatment plant (“WWTP™) located in the Town of
Carmel, County of Putnam, State of New York, and having ifs principal office at 60 McAlpin
Avenue, Mahopac, New York 10541, (the City and the Owner collectively referred to herein as
the “Parties™).

WHEREAS, the City, acting by and through the Commuissioner of the New York City
Department of Environmental Protection ("NYCDEP™), 15 charged with the duty of protecting
the high quality of waters from which the City’s water supply is drawn and preserving 1t from
degradation for the purpose of protecting the health and general welfare of the consumers of this
supply; and

WHEREAS, the Owner operates a WWTP that 1s located within the watershed of the
Cityv of New York's drinking water supply system; and

WHEREAS, discharges from the WWTP flow into Secor Brook, into the Muscoot River,
a tributary of the Muscoot Reservoir; and

WHEREAS, the City 15 concerned about the potential impact of the discharges from the
WWTP on the drinking water supply of the City of New York; and

WHEREAS, in Janmary 1997, the City entered into a Memorandum of Agreement
regarding the City"s watershed protection program with the State of New York, the United States
Environmental Protection Agency, the Coalition of Watershed Towns, the Catslall Watershed
Corperation, Putnam County, Westchester County, certain watershed municipalities, and certain
environmental groups (the “Watershed MOA™); and

WHEREAS, pursuant to Article 11, §1100 of the New York State Public Health Law
and § 24-302 of the New York City Administrative Code, the Cify promulgated “Rules and
Regulations for the Protection from Contamination, Degradation and Pollution of the New York
Citv Water Supply and its Sources™ (the “Watershed Regulations™), which became effective May
1, 1907: and

WHEREAS, Section 18-36(a)(10) of the Watershed Regulations requires owners of
WWTPs located within the watershed of the City’s drinking water supply to upgrade their
WWTPs to comply with the Watershed Eegulations; and
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WHEREAS, pursuant to Paragraph 141 of the Watershed MOA, the City agreed fo pay
for the costs of upgrading existing WWTPs in order to enable them to comply with the
requirements imposed solely by the Watershed Eeguolations (“Fegulatory Upgrades,” as that term
15 defined herein), in order to ensure that the work would be performed expeditiously; and

WHEREAS, in connection with upgrading the WWTP, the Owner may also be installing
equipment which, 1n addition to enabling existing WWTPs to comply with requirements imposed
solely by the Watershed Eegulations, also replaces equipment previously used at the WWTPs to
comply with federal and 5tate law and that will now enable the WWTPs to comply with State
and federal law, as well as the Watershed Regulations; and

WHEREAS, the City’s agreement to pay for those costs of the Regulatory Upgrades at
public WWTPs (as that term 15 interpreted under the Public Health Law), which are required
solely by the Watershed Eegulations and not because of any provision of federal, State or local
law, regulation or enforceable standard otherwise applicable to a WWTP (such upgrades not
necessarily being the same as those upgrades which are being funded pursuant to the City’'s
obligation in the Watershed MOA to fund Regulatory Upgrades), is also made pursuant to the
City’s obligation to pay such costs as required by the Public Health Law Section 1104{1); and

WHEREAS, the City and the New York State Environmental Facilities Corporation
(“EFC™) have entered into an agreement pursuant to which EFC is assisting the City to
administer a program to design, permut, construct and install Eegulatory Upgrades at existing
WWTPs (the “WWTP Upgrade Program™) and pursuant to which EFC has executed and
implemented contracts with WWTP owners for the disbursement of City funds to pay for the
costs of designing, permitting, constructing and installing such upgrades (“City-EFC
Agreement™); and

WHEREAS, on or about May 1, 1998, the Owner executed such a contract with EFC to
upgrade the WWTP in accordance with NYCDEP approved plans and specifications, and the
Citv 15 a third party beneficiary to such contract (“"Owner Upgrade Contract™); and

WHEREAS, the Owner has agreed to operate and maintain the upgraded WWTP in
accordance with the terms and conditions set forth in this Agreement; and

WHEREAS, the City has agreed to pay the Owner for certain costs associated with the
operation and maintenance of the WWTP in accordance with this Agreement;

NOW, THEREFORE. in consideration of the promises, the mutual representations and
agreements hereinafier contained, together with such other and further consideration, the receipt
and sufficiency of which 1s hereby acknowledged, the Parties hereto agree as follows:

O&M Agreement - Public WWTP

)

ARTICLE 1
GENERAL PROVISIONS
Section 1.01 Definitions
1. “Agreement” means this Agreement between the City and the Owner for funding

a portion of the WWTP’s operation and maintenance costs in an amount determined pursuant to,
and in accordance with, the terms and conditions herein.

2 “Allowable Litigation Costs™ means, and 1s limited to:

a awards in contract damage, personal injury, and property damage actions
to the extent such awards arise out of Operation or Maintenance of the Regulatory Upgrades and
are not covered by the Owner’s insurance; and

b. settlements of contract damage, personal injury, of property damage
actions to the extent that such awards arise out of Operation or Maintenance of the Regulatory
Upgrades, and are not covered by the Owner's insurance, that have been determined by the City,
in advance of the Owner’'s entering into such settlements, to be reasonable; and

c. reasonable legal fees and expenses incurred in connection with (a) and (b)
above; and
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d. awards or seftlements resulting from any criminal conduct, willful
misconduct, gross negligence on the part of the Owner, its agents, officers, and/or emplovees, or
the Owner’s failure to operate and maintain the Regulatory Upgrades properly, in good repair
and operating condition, shall not be Allowable Litigation Costs; and

e any agreement by the City to pay Allowable Litigation Costs shall be
strictly in excess of anv and all imsurance coverage carried by the Owner and the applicable
Contractor, Consultant, or Subcontractor.

3 “Allowable Fines and Penalties” means, and 1s limited to, any fine or penalty,
and/or the costs of any environmental benefit projectis) imposed on the Owner by a court or
regulatory agency, to the extent that such fines, penalties, or costs of such environmental benefit
project(s) arise out of the operation and maintenance of the Regulatory Upgrades and are not
covered by the Owner’s insurance; provided that Allowable Fines and Penalties shall not include
any fines, penalties or costs of such environmental benefit project(s) imposed by a federal, state
or local regulatory authority on the Onwner as a result of any criminal conduct, willfnl
misconduct, or gross negligence on the part of the Onwner, 1ts agents, officers, and/or emplovees
in connection with the operation and maintenance of the WWTP, and further provided that the
Owner has operated and maintained the Regulatory Upgrades in good repair and operating
condition in accordance with the Operation and Maintenance Manual  If such fine, penalty, or
environmental benefit project 1s required as a result of a settlement, the cost shall be payable by
the City only if the settlement has been determined to be reasonable by the City, in advance of
the Owner’s entering into such settlement.

4 “City” means the City of New York and any of its departments and agencies,
including without limitation, WY CDEP.
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3. “Consumer Price Index” or “CPI” means, for purposes of this Agreement, the
Consumer Price Index for All Urban Consumers (CPI-U), which is prepared and published by
the Bureau of Labor Statistics of the United States Department of Labor, or ifs successor agency.,
or the successor mdex to the CPI as defined herein.

6. “Contractor” or “Consultant™ or “Subcontractor™ means any person or entity
contracting with the Owner for the provision of goeds or services in connection with the
Regulatory Upgrades and pursuant to, this Agreement

1 “Executive Commuittee of the Watershed Protection and Partnership Council” or
“Execotive Comnuttee™ means the Executive Committee of the New York City Watershed
Protection and Partnership Council (“WPPC™) established pursuant to Paragraph 98 of the
Watershed MOA.

8 “Final Upgrade Plan™ or “FUP” means the upgrade plan for the WWTP consisting
of engineering plans and costs for implementing a Regulatory Upgrade and, if applicable, a
SPDES Upgrade or such other NYCDEP-approved upgrade to the WWTP, which has been
prepared by the WWTP engineer in accordance with the Scope of Work of the Owner Upgrade
Contract, and which has received NYCDEP approval, dated 4/3/04, together with anv NYCDEP-
approved amendments thereto. The Final Upgrade Plan 15 incorporated herein by this reference.

o “Fiscal Year™ means the budget vear selected by the WWTP Owner.

10. “Functional Completion Certification™ means the written certification from the
WWTP engineer, containing the Engineer’'s P.E. Seal, attesting that the WWTP upgrade is
functionally complete pursuant to the Upgrade Program requirements. Such certification will
include, but not be limited to, certifving that the WWTP upgrade was constructed in accordance
with the approved Final Upgrade Plan; certifving that the equipment was installed as designed
and specified; and certifying that the WWTP Upgrade is ready to proceed to Startup and
Performance Testing.

11. “Income Taxes on City Funds™ means Federal, State or local income. franchise or
other taxes on or measured by net income, gross receipis, or gross income on Funds, as defined
in this Agreement, paid by the City to the Owner pursuant to this Agreement. Income Taxes on
City Funds do not include 1) any taxes attributable to Funds paid to, and used by, the Owner to
fund the O & M Contingency Account; i1) any taxes attributable to the income on O&M
Contfingency Account; or 111) taxes attributable to Funds that were advanced to the Owner by the
City pursuant to this Agreement during the Tax Reporting Period but not spent during the Tax
Reporting Period by the Owner for Regulatory Upgrades O & M Costs.
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12. “Incremental Cost™ means the actual cost attributable to each item of Operation
and Maintenance Costs for which the Parties have determined that the appropriate allocation of
costs attributable to the Regulatory Upgrades is the increment over an item-specific baseline.

The attached Schedule 1 lists such items and also their agreed-upon baselines for the first yvear of
this Agreement. The baselines shall be adjusted annually to reflect the rate of inflation or
deflation, based on the previous year's Consumer Price Index.
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13. “Incremental Property Taxes™ means the real property taxes assessed on the
increase in value that results from the Regulatory Upgrades to all property that is taxable and
upon which taxes are assessed pursuant to the Real Property Tax Law.

14. “Incremental Regulatory Upgrades Cost™ means, for each item of Operation and
Maintenance Costs identified in Schedule 1 as an Incremental Cost, the total cost of such item
minus the baseline for such item, adjusted as set forth above.

15. “Initial WWTP Flow™ or “Initial Flow™ means 200,000, the average of the 30-
day average gallons per day (gpd) flows of the WWTP over the twelve-month period preceding
the execution of this Agreement, or the projected flow for the WWTP for the twelve month
period following the execution of this Agreement, the period for which the baselines for
Incremental Costs and the percentages for Proportional Costs, set forth in Schedule 1, were
derived.

16. “Tremizable Cost™ means the actual costs attributable to each item of Operation
and Maintenance Costs for which the Parties have determined that the allocation of costs
attributable to the Regulatory Upgrades will be made on a per-item basis. The attached Schedule
1 lists such items.

17. “Tremuzable REegulatory Upgrades Cost™ means, for each item of Operation and
Maintenance Costs identified in Schedule 1 as an Iremizable Cost, the cost attributed to the
Regulatory Upgrades.

18. “List of Regulatory Upgrades™ means the list of Regulatory Upgrades, as defined
herein, which may be amended from time to time in accordance with the provisions of this
Agreement. The List of Regulatory Upgrades 15 attached to this Agreement as Exhibit “A™ and
incorporated herein by this reference.

19 “NYCDEP” means the New York City Department of Environmental Protection.

20. “Operation and Maintenance™ or “O & M™ means a) activities undertalken to
enable the equipment and methods instituted at the WWTP to perform their intended functions;
b) activities undertaken to reduce or arrest the rate of deterioration of fixed capital equipment at
the WWTP; and c) activities undertaken to maintain such equipment in a state of good repair and
to help achieve the optimum useful life of such equipment, including, but not limited to,
preventive maintenance, normal periodic repairs, and replacement of certain items, as specified
and limited in the list, attached hereto and incorporated herein by this reference as Exhibit “B.”
Operation and Maintenance shall be performed in accordance with the recommendations of the
manufacturers of the equipment at the WWTP and the O&M Manual. In the case of a conflict
between the manufacturer s recommendations and provisions of the O & M Manual, the O & M
Manual provisions shall prevail.

21 “Operation and Maintenance Contingency Account™ means an interest-bearing
account maintained by the Owner to be used solely for payment of Operation and Maintenance
Costs. In any vear. such account, including accrued interest shall be at a level not exceeding the
lesser of either (1) ten percent (10%) of the annual budget for Operation and Maintenance of the
WWTP for such year developed pursuant to Section 3.03(A) or (1) § 50,000 {the “Contingency
Cap™). The Operation and Maintenance Contingency Account shall be replenished only when
D&M Agresment - Public WWTE 5

necessary to maintain such level The Contingency Cap shall be adjusted annually to reflect the
rate of inflation or deflation, based on the previous year's Consumer Price Index. The City shall
not pay Income Taxes on City Funds for pavments made to the Operation and Maintenance
Contingency Account by the Owner with Funds paid by the City or on the income earned on
such Account.

22 “Operation and Maintenance Costs™ or “0 & M Costs™ means the actual and
reasonable costs incurred i Operation and Maintenance at the WWTP that are incurred by the
Owner, as defined herein.
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a The O & M Costs shall be calculated to include costs for labor, which
shall include direct salary and indirect personnel costs for pension, insurance and other fringe
benefits. Indirect personnel costs should be limited to no more than 23% of the direct salary
costs incurred for personnel emploved to work at the WWTP and no more than 40% of the direct
salary costs incurred for personnel providing Operation and Maintenance services for the WWTP
from other locations. {These rates reflect the fact that for on-site emplovees, indirect personnel
costs do not include costs associated with workspace and utilities, which are treated as separate
O & M Costs ) If the WWTP is municipally-owned, Labor Costs shall not include the direct or
indirect personnel costs of elected officials and shall not include the direct or indirect personnel
costs of appointed officials of such municipality that owns the WWTP who are performing
general governmental functions, not specifically related to actual Operation and Maintenance of
the WWTP or administrative work required under this Agreement.

b. O & M Costs include funding of an Operation and Maintenance
Contingency Account, as defined and limited herein.

C. O & M Costs include actual administrative and professional expenses
incurred because of reporting and budget and other documentation required in connection with
Regulatory Upgrades and/or under this Agreement.

d. O&M Costs shall be calculated to include legal and professional fees,
insurance premiums, self-insurance retention/deductibles, and administrative costs and interest
charges that are associated with the activities listed in Section 1.01(20) above.

e O&M Costs include Income Taxes on City Funds, to the extent that such
Income Taxes on City Funds are based on a final, non-appealable determination issued against
the Owner by the Internal Revenue Service or by any State, local or other taxing jurisdiction
obtained in accordance with the procedures and requirements set forth in this Agreement, except
that O & M Costs do not include any taxes on Funds paid to the Operation and Maintenance
Contingency Account, the income earned on such Account, or the taxes attributable to unspent
Funds advanced to the Owner by the City after the conclusion of the Tax Reporting Period for
which such Funds were advanced. The City shall pay the amount of such Income Taxes on City
Funds (but not the amount of any additional Income Taxes on City Funds that may result from
said payment). Any such liability for Income Taxes on City Funds shall be computed by taking
into account all items of deductions (including deductible net operating loss carryforwards and
carrybacks), credits, exemptions and exclusions from the Income Tax base that are applicable to
the computation of the Income Tax on City Funds for the Tax Reporting Period 1n which a
pavment is made pursuant to this Agreement; provided, however, that the City shall not be liable
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for any interest attributable to or resulting from the late pavment of such Income Taxes on City
Funds or for any penalties imposed by the taxing jurisdiction.

f “Operation and Maintenance Costs™ do not include:

(1) expenditures for acquisition, construction, demolition, complete
replacement, or major rehabilitation or reconstruction of fixed capital equipment, as set forth in
Exhibit “B,” attached hereto and incorporated herein by this reference; or

(2] expenditures to operate or maintain equipment and methods that
are installed as SPDES Upgrades or SPDES Upgrades — I & I work; or

i3] expenditures to operate or maintain equipment and methods that
are installed at the WWTP as other work approved by NYCDEP and included on the Final
Upgrade Plan, but which are not Regulatory Upgrades. A list of such equipment and methods is
attached hereto as Exhibit “C™ and incorporated herein by this reference; or

i4) expenditures for the operation, maintenance, repair, or
rehabilitation of equipment and methods of the WWTP’s treatment train and processes, other
than Regulatory Upgrades paid for under this Agreement, whether installed at the WWTP prior
to or during the term of this Agreement; or

(3] expenditures for the operation, maintenance or repair of the
WWTP s Regulatory Upgrades that are attributable to the willful or grossly negligent acts or
omissions to act by the Owner or the Owners” emplovees, servants, agents, officers or
independent contractors, including the WWTP operator, to operate the WWTP in accordance
with the WWTP's O & M Manual, good engineering practices, the Watershed Fegulations or
applicable State or federal law and regulations; or
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(6] fines or penalties paid by the Owner ansing from the Owner’'s
operation of the WWTP, and the costs of any remedial measures that the Owner is ordered to
undertake by a regulatory agency or State or federal court arising out of the operation of the
WWTP or Start-up and Performance Testing, other than Allowable Fines and Penalties as
defined above; or

(7 expenditures for Shakedown and Start-up and Performance Testing
activities that are payable or reimbursable by the City under any contract or agreement other than
this Agreement; or

(8] expenditures for Shakedown and Start-up Performance Testing
activities, other than those for Regulatory Upgrades.

23 “Operation and Maintenance Manual” or “0&M Manual” means the manual
prepared by the Owner pursuant to Section 18-36(a)(4) of the Watershed Regulations.

24. “Other O & M Costs™ means O & M Costs less Itemizable Costs, Incremental
Costs, and Proportional Costs.

25 “Other Regulatory Upgrades O & M Costs” means the amount equal to the Other
0O & M Costs multiplied by the ratio of (1) the sum of the Proportional Regulatory Upgrades
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Costs, Incremental Regulatory Upgrades Costs, and the Itemizable Regulatory Upgrades Costs to
(11) the sum of the Proportional Costs, Incremental Costs and Itenmzable Costs. For the first vear
of payments under this Agreement, this ratio shall be calculated using the amounts for the items
listed above, based on the first year's agreed-upon budget. In subsequent vears, the ratio shall be
calculated using the amounts for such items based on the most recent reconciliation.

26. “Owner” means the WWTP owner, who is responsible for the Operation and
Maintenance of the WWTP.

27. “Party” or “Parties™ means the City and/or NYCDEP and the Owner.

28. “Proportional Cost™ means the actual costs attributable to each item of Operation
and Maintenance Costs for which the Parties have determined that the appropriate allocation of
costs attributable to the Regulatory Upgrades will be calculated on a percentage basis. The
attached Schedule 1 lists such items and also the agreed-upon percentage attributable to the
Regulatory Upgrades for each such item.

29 “Proportional Regulatory Upgrades Cost™ means, for each item of Operation and
Maintenance Costs identified in Schedule 1 as a Proportional Cost, the amount of such cost
attributable to the Regulatory Upgrades, based on the percentages set forth in Schedule 1.

30. “Regulatory Upgrade™ or “Regulatory Upgrades™ means: 1) the equipment
installed and methods of operation instituted at the WWTP and required solely by the Watershed
Regulations and 2) the equipment installed and methods of operation instituted that replace
existing equipment and methods used at the WWTP to comyply with federal or State law at the
WWTP in accordance with the Final Upgrade Plan in order to comply with the Watershed
Regulations, as well as State or federal law.

3L “Regulatory Upgrades Operation and Maintenance Costs™ or “Regulatory
Upgrades O & M Costs” means the O & M Costs associated with the Operation and Maintenance
of the Regulatory Upgrades. Begulatory Upgrades O & M Costs are the sum of all Incremental
Regulatory Upgrades Costs, all Itemizable Regulatory Upgrades Costs, all Proportional
Regulatory Upgrades Costs, and Other Regulatory Upgrades O & M Costs, plus Income Taxes
on City Funds, Incremental Property Taxes, and Allowable Litigation Costs and Allowable Fines
and Penalties, as defined herein.

32 “Shakedown” or “Start-up and Performance Testing” means the testing, pursuant
to the Final Upgrade Plan, and in accordance with the equipment manufacturers’
recommendations, the consultant engineer’s directives, and/or the O&M Manual of treatment
and processes, equipment, methods of operation, and materials constructed or installed at the
WWTP, following construction, mstallation, and/or implementation of such treatment and
processes, equipment and materials.

33 “SPDES Permit™ means the State Pollutant Discharge Elimination System permit
1ssued by the New York State Department of Environmental Conservation pursuant to New York

0&M Agreement - Public WWTER g
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State Environmental Conservation Law Title 8, Section 17-0801 et seq., requiring the WWTP to
meet certain effluent standards and limitations.

34 “SPDES Upgrade™ or “SPDES Upgrades™ means the equipment installed and
methods instituted 1n accordance with and pursuant to Paragraph 121 of the Watershed MOA for
the rehabilitation, replacement or upgrade of equipment that 15 unreliable, failing or nearing the
end of its useful life and 15 necessary to the treatment process, as agreed upon by NYCDEP and
the Owner, but which measures are not required solely by the Watershed Regulations.

35 “SPDES Upgrades — I & I means the equipment, if any, installed to correct
infiltration and inflow (T and I'™) problems in accordance with and pursuant to Paragraph 121{g)
of the Watershed MOA as agreed upon by WY CDEP and the Owner.

36. “Tax Reporting Period” means the tax year or other applicable period with respect
to which any Income Tax on City Funds liability is required to be reported by the Owner and
paid under the laws of the relevant taxing junsdiction.

37 “WVENDEX"™ means the Vendor Information Exchange System of the City of New
York.

38. “Wastewater Treatment Plant™ or “WWTP" means the WWTP that is being, or
has been, upgraded pursuant to the Owner Upgrade Contract and in accordance with the Final
Upgrade Plan.

39 “Watershed Regulations™ means the Rules and Regulations for the Protection
from Contamination, Degradation and Pollution of the New York City Water Supply and its
Sources, 10 NYCEE Part 128; 15 RCNY Chapter 15

Section 1.02 Purpose of Agreement

The purpose of this Agreement 15 to implement provisions of the Watershed MOA and
Section 1104{1) of the New York State Public Health Law ("PHL™) pertaining to the Operation
and Maintenance of Regulatory Upgrades to existing WWTPs in the New York City watershed.

The Owner shall operate and maintain Regulatory Upgrades in good repair and operating
condition in accordance with good engineering practices, applicable laws and regulations,
including the Watershed Eegulations, the WWTP s O & M Manual, the recommendations of the
manufacturers operating manual(s), to the extent that the operating manual(s) applies to the
equipment installed at the WWTP, the WWTP s SPDES Permit, and the terms of this
Agreement. The City shall pay the Owner for the actual and reasonable costs that are directly
attributable to the Operation and Maintenance of the Regulatory Upgrades, in accordance with
the terms of this Agreement and the requirements of the Watershed MOA and PHL § 1104{1).

OdM Agreement - Public WWTE 4]

Section 1.03 Duration of the Asreement

A This Agreement shall be effective when fully executed by the Parties. The City
shall begin making pavments under this Agreement in the first quarter after the Owner submits
written notification to the City that the Owner has completed Start-up and Performance Testing,
which shall be twelve months after the Owner’s commencement of Start-up and Performance
Testing as set forth in the Scope of Engineering Services of the Owner Upgrade Contract
(“Commencement Date™). Payvment of expenses for operation and maintenance of the Regulatory
Upgrades during Start-up and Performance Testing shall be paid by EFC pursuant to the Owner
Upgrade Contract.

B. This Agreement shall expire thirty (30) vears after the Commencement Date,
unless sooner ternunated pursuant to Article 10 of this Agreement. For so long as the City
continues to have any obligation to pay for any portion of the O & M Costs of the Regulatory
Upgrades for the WWTP pursuant to Watershed MOA Paragraph 141(a), and/or pursuant to PHL
§ 1104(1), this Agreement shall be extended every thirty (30) vears for an additional period of
thirty (30) vears. Extensions of this Agreement will provide for payments, pursuant to MOA
Paragraph 141 and/or PHL § 11041}, based on the then-applicable List of Regulatory Upgrades,
as that List may be modified from time to time in accordance with Section 1.04 below.
Extensions of this Agreement, 1f any, shall become effective upon execution by the Parties.
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C. Neither this Agreement nor Paragraph 141 of the Watershed MOA provides for
the City’s payment for replacement of capital equipment required at the WWTP pursuant to
State, federal or local law or for the O & M of such equipment. The Parties hereby acknowledge
the City’s obligation pursuant to PHL § 1104(1) to pay the costs for replacement of capital
equipment that is required by the Watershed Repulations and that is not otherwise required at the
WWTP pursuant to State, federal or local law and acknowledge their intention to enter into an
agreement providing payment for such capital equipment to the extent required by law or valid
agreement.

Section 1.04 Updating the List of Resulatorv Upzrades

A The Regulatory Upgrades are included on the List of Regulatory Upgrades,
attached hereto as Exhibit “A” and incorporated herein by this reference.

B.  Atleast six (6) months prior to the expiration of each 30-vear term of this
Agreement, the City will review the List of Regulatory Upgrades for conformity with the
requirements of PHL § 1104{1) and will update the List accordingly. The City may remove
equipment or methods of operation from the List of Regulatory Upgrades if it is not required
solely by the Watershed Regulations, but is required by State or federal law. The City shall not
remove equipment or methods of operations from the List of Regulatory Upgrades, where state or
federal regulations or permits impose new limits as a direct and sole result of the increased
treatment capability brought about by the equipment or methods of operations implemented for
compliance with the Watershed Regulations. Using its best efforts, within one hundred twenty
{120) days prior to the expiration date, the City will notify the Owner of such change(s) to the List
of Regulatory Upgrades and will provide the Owner up to sixty (60) days to provide comments to
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the City’s change(s) to the List of Regulatory Upgrades. The City shall provide the Owner with
written notice of such change in the List of Regulatory Upgrades.

C.  Prior to the expiration of the term of this Agreement, the City may modify the List
of Regulatory Upgrades 1f an applicable State or federal law or regulation is amended,
promulgated or enacted such that the installation of such capital equipment would be required at
the WWTP under 5tate or federal law had it not already been installed and not solely because of
the Watershed Regulations. The effective date of such removal from the List of Regulatory
Upgrades would be the later of: (1) the date set forth in such new or amended State or federal law
by which such capital equipment or methed of operation must have been installed or implemented
at the WWTP and/or {11) thirty (30) days after the City notifies the Owner of the City’'s intention
to remove equipment or methods of operation from the List of Regulatory Upgrades.

D. Disputes. If the Owner disagrees with any City determination to modify the List
of Regulatory Upgrades, such disagreement may be resolved only by the New York State
Department of Health or a court with jurisdiction to decide matters involving the meaning of the
New York State Public Health Law.

E. If the List of Regulatory Upgrades 1s changed based on Section 1.04(B) or
1.04(C) above, the determination of whether or not the City is required to pay O & M Costs of
any equipment and methods shall be based on the federal or State law in effect as of the date that
such O & M Costs are incurred.

ARTICIE 2
COMPLIANCE WITH LAWS, RULES, AND REGULATIONS

The Owner hereby covenants and agrees that it shall operate and maintain the Regulatory
Upgrades of the WWTP 1n good repair and operating condition in accordance with the Operation
and Maintenance Manual, the recommendations of the manufacturers of the equipment installed
at the WWTP, good engineering practices, applicable laws and regulations, including the
Watershed Regulations, and the WWTP s SPDES Permit, as well as in accordance with this
Agreement.
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PAYMENT
Section 3.01 Pavment Generallv
A The City shall pay Owner an amount not to exceed $206,492 in the first yvear of

this Agreement {“budget cap™). In subsequent vears, the City shall pay Owner an amount not to
exceed the greater of (i) the previous vear’s budget cap, adjusted to reflect the rate of inflation or
deflation, based on the previous year's Consumer Price Index | and (11) the Regulatory Upgrades
O & M Costs for the WWTP as deternuned pursuant to Section 3.03 based on the agreed-upon
budget for the vear in question. (Funds payable under this Agreement are referred to below as
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“Funds.™) The City’s annual payments shall be calculated in accordance with the Section 3.02
below and paid in accordance with Section 3.03 below.

To the extent the City disburses funds under this Agreement for Start-up and
Performance Testing and/or Operations and Maintenance Costs that have previously been
advanced by EFC through the Owner-Upgrade Contract, the Owner agrees to reimburse such
funds to EFC immediately upon receipt.

B. In the event that the Owner discovers that the amount(s) budgeted for one or more
components of Regulatory Upgrades Operation and Maintenance Costs are insufficient to pay the
actual and reasonable costs for such component(s). and that the shortfall will exceed the amount
in the Operation and Maintenance Contingency Account during that budget year, the Owner may
request an increase in the Funds available for the current year. Such a request must be in writing,
as far in advance of the next quarterly payment as practicable, but in no event later than thirty
(30) davs prior to said payment, and must set forth: (1) the specific itemis) for which the actual
and reasonable costs will exceed the budgeted amount(s); (i) the amount of the projected
shortfall; (iii) when and how the Owner learned of the projected shortfall; {(iv) the reason(s) for
the projected shortfall; and (v) the reasonable measures taken by the Owner to prevent, eliminate,
or reduce the increase from the budgeted amount(s). The City shall not unreasonably deny such
a request. Such an adjustment would be reflected in the next quarterly payvment following the
request.

C. The City shall make payvments to the Owner in the form of a check or warrant in
the proper amount, made payable to the Owner.

Section 3.02 Calculation of the City’s Pavments

A Regulatory Upgrades Operation and Maintenance Cests. The City shall pay the
Regulatory Upgrades Operation and Maintenance Costs, calculated in accordance with the
provisions of Section 3.01 above, for each year during the term of this Agreement.

BE. Fevision of Schedule 1.

1. If. during the term of this Agreement, there 15 a significant change in the
WWTP's operation, including significant changes in the treatment process, and the quantity or
quality of flow, or if there is a change to the List of Regulatory Upgrades at the initiation of
either party hereto, then the baseline set forth in Schedule 1 for Incremental Costs and the
percentages set forth in Schedule 1 for Proportional Costs will be recalculated by the City to
reflect the actual portion of O & M Coests attnbutable to the City’s obligation to pay Regulatory
Upgrades O & M Costs pursuant to the terms hereof. This recaleulation will be based on actual
costs incurred, 1f available, and if not available, tvpical costs of operating a2 wastewater treatment
plant in the WWTP’s vicinity based on the treatment processes, other than Regulatory Upgrades,
and the quality and quantity of the flow at that WWTP after such significant change.

~

2 For purposes of this Section 3.02(B), “significant change in the WWTP's

operation” means a 23% or more increase in the Initial WWTP Flow; a change in the gquantity or
0d&M Agreement - Public WWTE 12

quality of the flow or a change in or addition of a treatment process that requires the review and
approval of the New York State Department of Environmental Conservation under the SPDES
permit; or another change that materially affects the cost of operating and maintaining the
WWTP. Either party may initiate a request to change Schedule 1 by sending written notice to
the other party. If a request is initiated by the Owner the City will issue a determination within
sixty (60) days of receipt of the written notice.
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If the Owner disagrees with the recalculation of the baselines and/or percentages in Schedule 1
pursuant to Subsection 3.02(B)(1) above, within sixty (60) days after receipt of the notice of
determination the Owner may serve upon the City the Owner’s notice of objection (“Owner’s
Notice of Objection™) and the Owner may pursue any available judicial remedy. If the Owner
serves an Owner's Notice of Objection, until the dispute is resolved, the City shall pay to the
Onwner the Regulatory Upgrades™ O & M Costs as if the disputed baselines and/or percentages in
Schedule 1 had not been recalculated. If, through a judicial proceeding, the City’s recalculation
of the baseline and/or percentage is affirmed, the Cityv may deduct the amount of its excess
payment(s), plus interest at the rate set forth in Section 5004 of the New York Civil Practice Law
and Rules (“CPLE.), from its next pavment or subsequent pavments to the Owner. Interest shall
accrue from the date the payment was made by the City.

Section 3.03 Pavment Procedures

Payment of amounts payable to the Owner under this Agreement shall be made as
follows:

A Budget.

1. Annual budget for Operation and Maintenance: Annually, as part of its
annual budget process, the Owner will submit a proposed Operation and Maintenance budget for
the WWTP to the City on or before May | of each vear, which annual budget shall estimate the
O & M Costs for the following Fiscal Year for each year during the term of this Agreement.
Notwithstanding any of the foregoing, the Owner’s first such budget will be proposed and
submitted at least sixty (80) days prior to the Commencement Date. The first such budget shall
cover the period from the Commencement Date through the end of the Fiscal Year in which the
Commencement Date occurs, unless such budget period is less than six months, in which case
the first such budget shall cover the period from the Commencement Date through the last day of
the first full Fiscal Year. The proposed Operation and Maintenance budgets shall reflect the
allocations of costs, including the specific percentages and baselines, set forth in Schedule 1.

-

2 The Owner will transmuit to the City the proposed budget. together with
such additional information as may be necessary to identify and verify all costs by item.

3. Within thirty (30) days after receipt of the proposed budget, the City will
provide any comments and/or objections. If the City provides no comments, the budget 1s final
at the conclusion of the thirty-day period. Upon finalization of the budget, the Owner will send a
copy of the final budget together with an invoice to the City 1n an acceptable form, requesting
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payment of O & M Costs. The City will make payments quarterly, based on invoices to be
rendered at least sixty (60) days before the date of payment, on an annual cycle consistent with
the Fiscal Year. (The first pavment under this Agreement will be for the period from the
Commencement Date until the beginning of the next quarter in the Fiscal Year, in an amount
pro-rated based on the actual payment period.) The inveices will set forth the quarterly portion
of the final budget and include any Allowable Litigation Costs, as defined above, or Allowable
Fines and Penalties, as defined above, incurred during the previous quarter. In the event that the
costs of any envirenmental benefit project that are Allowable Fines and Penalties are capital
costs, the City may elect to pay such costs pursuant to the agreement that the Parties shall enter,
under which the City will pay for certain capital costs associated with Eegulatory Upgrades, as
acknowledged in Section 1.03{C) above. The invoices will also set forth any adjustment
requested by the Owner and approved by the City pursuant to Section 3.01(B) above.

4. If the City objects to any aspect of the proposed budget which affects its
payments as provided for in this Section and those objections are not resolved to the satisfaction
of the City in the final budget, the City will file objections within thirty (30) days of its receipt of
the invoice {“Notice of Objection™). Any such dispute will be subject to the provisions of
Sections 3.05 and 14.09 of this Agreement. The basis for the City’s objection will be limited to
the following issues:

a. The budget item is unnecessary to fulfill obligations under this
Agreement or its cost is unreasonably high; or

b. The charge relates to any item for which the City is not
responsible.
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5. The City will be responsible for the timely payment of all undisputed costs
according to the schedule set forth above regardless of whether it makes an objection to the final
budget. In the event that the Citv disputes the cost of an item for which there 15 a prior history of
payment, the City will make a timely payment of the disputed cost, up to 150% of the previous
vear's payment for such item. The City will not otherwise pay disputed costs until and unless
such disputes are resolved in favor of the Owner.

B. All payments to the Owner under this Agreement shall be placed by the Owner in
a separate dedicated account promptly upon receipt by the Owner. To the extent feasible, such
accounts shall be interest-bearing.

C. Within sty (60) days after the end of the Fiscal Year, or within sixty (60) days
after the resolution of any dispute affecting the amount of the City’s payments as provided for
herein, whichever is later. the Owner shall provide the City with a reconciliation statement
setting forth the actual O & M Costs paid in the preceding Fiscal Year. This reconciliation
statement will reconcile estimated amounts versus actual costs expended for the preceding yvear.
The Owner may either (a) deduct the total dollar amount of estimated funds advanced by the
City, but not spent by the Owner, from the Owner’s next invoice to be sent to the City after the
reconciliation statement, or (b) reimburse the City for such funds advanced to the Owner but not

QM Agresment - Public WIWTR 14

spent during the previous Fiscal Year for Regulatory Upgrades O & M Costs. In no event shall
the City pay Income Taxes on City Funds attributable to the Owner’s retention of such unspent,
advanced funds paid to the Owner and held after the conclusion of the previous Fiscal Year. In
the event that an Owner shall become entitled to a refund of Income Taxes on City Funds with
respect to a Tax Reporting Period, the Owner shall timely apply for such refund with the relevant
taxing jurisdiction in accordance with the requirements of such taxing jurisdiction and the Crwner
shall promptly pay to the City an amount equal to such refund of Income Taxes on City Funds;
such amount shall include any refund interest that is attributable to the City’s share of the Income
Taxes on City Funds being refunded. Any shortfall between the estimated budget and the amount
spent on Regulatory Upgrades” Operation and Maintenance may be added to the following Fiscal
Year's estimated budget.

D. Notwithstanding the reconciliation provisions of Section 3.03(C) above, during
the first three years following the execution of this Agreement, the Owner may provide the City
with quarterly reconciliation statements setting forth the actual O & M Costs paid in the
preceding quarter. The City shall review such statements in a timely fashion and provide
comments to the Owner, in writing. At the Owner’s option, the current vear's budget may be
adjusted based on such quarterly reconciliations, except that any such adjustment that results in
an increase in the Citv’s gquarterly payments shall be subject to the provisions of Section 3.01(B)
above.

E The Owner shall submit to the City all documentation in support of expenditures
under this Agreement as may be reguired by and at the expense of the City. Upon reasonable
notice, the Owner shall make 1ts records with respect to Regulatory Upgrades™ Operation and
Maintenance of the WWTP available to the City for inspection and/or copying as the City may
deem necessary. Adequate documentation to be submitted shall include, but not be limited to,
copies of purchase orders, paid bills, canceled checks, certified payroll and machinery use
records. The Owner shall provide the City additional documentation at the City’s expense to
support each invoice as the City reasonably requires.

Section 3.04 Conditions of Pavment

A The City’s obligation to pay Eegulatory Upgrades O & M Costs 1s contingent
upon the Owner's submission of annual budgets, invoices and reconciliations required to be
made under this Agreement, as specified in Sections 3.01, 3.02, and 3.03 above.

B. The Owner shall ensure that Eegulatory Upgrades O & M Costs advanced to it
and interest earned on such O & M Costs are intended to be used for expenditures incurred in
connection with Operation and Maintenance for the Regulatory Upgrades to be performed under
this Agreement and in no event shall such fiunds be used other than for work performed under
this Agreement.

C. The Owner will employ generally accepted cash management practices
established by the New York State Comptroller, to the extent applicable.
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D. If the Onwner is in material breach of the terms of this Agreement and such breach
15 not cured within the time frames set forth in Section 10.01 below, in addition to any other
rights or remedies available to if at law or in equity, the City shall be entitled to withhold
payments due under this Agreement to the Owner, in an amount that represents the cost to cure
the breach and covering any reasonable damages resulting directly from such breach.

E. Except to the extent stated in Section 1.03(C) of this Agreement, this Agreement
does not and 15 not intended to express any opinion as to the liability of the City to pay for the
costs that the City 1s assuming hereunder. Except for the acknowledgement of certain obligations
in Subsection 1.03(C), this Agreement shall not be used as an admission or precedent in any
other action, proceeding or document, provided that nothing contained in this Section 3.04(E)
shall be deemed to affect or limit the provisions of Subsection 1.03(C) hereof.

F. Upon the Parties” agreement to the reconciliation of payments under this
Agreement, the Parties agree that such reconciliation shall serve as a general release of any and
all actions, causes of action, demands, suits, proceedings, costs, claims, charges (including but
not limited to the fees, costs and disbursements for experts, consultants and attorneys), which
either party has or may have against the other under this Agreement for any and all Regulatory
Upgrades Operation and Maintenance Costs of the WWTP for the period covered by the
reconciliation.

Section 3.05 Pavment Adjustments

A In the event of a disagreement concerning any pavments or invoices under this
Article, the City will be obligated to serve its Notice of Objection as specified in Section
3.03(A)4) and make payment as specified in 3 03({A)(3). Thereafter, the Parties shall use their
best efforts to settle the disagreement. To this effect, they shall consult and negotiate with each
other in good faith and recognizing their mumal interests, attempt to reach a just and equitable
solution satisfactory to both Parties.

1. If the Parties do not reach such solution within a period of thirty (30) days
from the date of service of the City’'s Notice of Objection (the “Negotiation Period™), the City
may compel the submission of any item or items in dispute to binding arbitration within sixty
(60) days thereafter according to the process described below. In no event can the dispute
submitted to binding arbitration involve an amount where the disputed portion(s) exceeds fifty
thousand dollars ($50.000) or where an issue of law is involved (disputes involving $50,000 or
less, where no issue of law 15 involved, being “Eligible Disputes™). With the exceptions noted in
the previous sentence, arbitration will be the exclusive legal process for adjusting payments
under this Agreement.

2 If the City does not exercise its right to compel binding arbitration within
the sixty (60) days after the Negotiation Period, the right to binding arbitration is waived and the
Parties agree that the time to dispute or adjudicate any item or items included in the City’'s
Notice of Objection has expired and the City’s objections shall be deemed waived by all Parties.
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3 Either Party may exercise any available judicial remedies to resolve a
dispute in the event that the dispute cannot be submitted to binding arbitration because it is not
an Eligible Dispute or in the event that an arbitrator determines that it is not an Eligible Dispute
after it has been submitted for arbitration. In no event shall litization be commenced during the
Negotiation Period. In the event that the dispute 15 not resolved during the Negotiation Period,
the Parties agree that any action or proceeding to resolve the dispute must be commenced, if at
all, within one hundred and fifty (1507 days after the expiration of the Negotiation Period, or one
hundred and fifty (150) days after an arbitrator makes the determination that the dispute is not an
Eligible Dispute, as the case mayv be. The Parties agree that any action commenced bevond that
date 15 untimely and that the time for judicial intervention 1s exhausted.

B The City shall exercise its right to arbitration by requesting in writing that the
New York State Department of Environmental Conservation appoint an Administrative Law
Judge (“ALT™) to act as an Arbitrator to conduct the arbitration and issue a binding
determination. Alternatively, if an ALT is not available, the Parties shall submit to arbitration
administered by the American Arbitration Association (“AAA™). Either the ALJ or the individual
appointed by the AAA (both hereinafter referred to as the “Arbitrator”™) shall conduct the
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arbitration under the version of the AAA Commercial Dispute Resolution Procedures Expedited
Procedure Rules then in effect. The City shall notify the other party of such request
simultanecusly via facsimile and by overnight mail. The request shall state with particularity the
nature of, and the dollar amount associated with, the item in question. If the Arbitrator is an ALJ
the arbitration shall take place in the location designated by the ALJ. Otherwise. the arbitration
shall take place at NYCDEP s offices in Kingston, New York, for WWTPs located in the West
of Hudson watershed, and at WY CDEP's offices in Valhalla, New York. for WWTPs located in
the East of Hudson watershed, or at any other location that the Parties may agree to. The
Owner’s legal and engineering costs associated with such arbitration mav be billed to the City as
itemnizable costs in accordance with Section 3.03 above. The City shall pay the cost, if any, of the
Arbitrator and any stenographic record, except that the City reserves the right to request that the
Arbitrator reassign all costs, including legal and engineering costs, in the event that the
Arbitrator determines that the Owner’s position is unreasonable or not based on good faith.
Except as provided in Section 14.10, each Party will bear its own costs. The Parties agree that
the decision of the Arbitrator is binding upon the Parties.

C. Payment.

1. In the event the City prevails on a disputed item for which it had already
made payment, the City may deduct the amount of its excess payment, plus interest at the rate set
forth in Section 5004 of the CPLE. from its next payment or subsequent payments to the Owner.
Interest shall accrue from the date the payment was made by the City.

2 In the event the Owner prevails on a disputed item for which the City has
not made payment, the City will pay so much of the disputed item as has not previously been
paid, plus interest at the rate set forth in Section 5004 of the CPLE., within ninety (90) days of
receipt of the Arbitrator’s decision. Interest shall accrue from the date the payment would have
been paid by the City but for the dispute.
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ARTICLE 4
CITY ENFORCEMENT OF WATERSHED REGULATIONS

If the City fails to provide Funds under this Agreement and the City’s failure to pay directly and
solely causes the Owner to violate any term or provision of the Watershed Regulations requiring
Regulatory Upgrades, a permit, including a SPDES permit, or other approval, the City agrees
that it will not pursue an enforcement action against the Owner for such violation.
Notwithstanding the above, the Cityv’s agreement not fo pursue an enforcement action shall not
apply where the City is in good faith contesting its obligation to pav a request for funds. Nothing
in this Article 4 shall prevent the City from pursuing an enforcement action against the Owner
for any violation occurring or contimung after the City pays any such amount and after the
Owner has had a reasonable period of time to implement the Regulatory Upgrades.

ARTICLE 5
PERSONNEL
Section 5.01 Emplovees
A The Owner and the City agree that the Owner, 1ts employees, agents, contractors,

subcontractors and/or consultants are not agents or employvees of the Citv or NYCDEP.

B. The Owner covenants and agrees that neither it nor its emplovees, agents,
contractors, subcontractors and/or contractors will hold themselves out as, nor claim to be,
officers or employees of the City, or of any of its departments, agencies, or unifs.

C. All experts, consultants and emplovees of the Owner who are emploved by the
Owner to perform work under this Agreement are neither emplovees of the City by virtue of this
Agreement nor under contract to the City for work covered in this Agreement and the City 1s not
responsible for their work, direction, compensation and personal conduct while engaged under
this Agreement.

D. Nothing contained in this Agreement shall impose any liability or duty on the City
for the acts, omissions, liabilities or obligations of the Owner. or any person. firm, company,
agency, association, expert, consultant, independent contractor, specialist, trainee, emplovee,
servant, or agent of the Owner for the payment of taxes of any nature incloding, but not linuted
to, sales taxes, unemployment insurance, workman's compensation, disability benefits and social
security, or, except as specifically stated in this Agreement, to any person, firm or corporation.
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Nothing contained in this Subsection D 15 intended to preclude such liabilities or costs referenced
in this Subsection from being considered as part of the Regulatory Upgrades O & M Costs.
Nothing in this Subsection will create or absolve the City of liability that mav arise directly or
indirectly from the failure of the City to make the pavments that are required pursuant to this
Agreement, the MOA or the PHL. This Subsection will survive any termination of the
Agreement.
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E. The City is not responsible for any physical injuries or death to the Owner’s agents,
servants, or employees or to any other person or for damage to any property sustained during its
operations or work under this Agreement that result from any act of omission or commission or
error in judgment of any of the Owner's officers, trustees, directors, employees, agents, servants,
or independent contractors. The Owner shall hold harmless and indenmify the City from liability
upon any and all claims for damages on account of such injuries or death to any such person or
damages to property on account of any neglect, fault or defaunlt of the Owner, its officers,
trustees, employees, agents, servants, or independent contractors to the extent set forth in Article
11. The City shall not be responsible for the safety and protection of the Owner’s employees,
servants, agents or independent contractors.

F. With respect to the work performed hereunder, the Owner and 1ts agents,
employees, contractors and subcontractors shall comply with all applicable State, federal and
local laws, miles and regulations, including, but not limited to, the Worker's Compensation Law
and minimum wage and unemployment insurance requirements of the Labor Law.

Section 5.02 Equal Emplovment

With respect to the work performed hereunder, the Owner shall abide by all applicable
Federal, State and local laws regarding equal employment.

ARTICLE 6
PROCUREMENT OF GOODS AND SERVICES

Section 6.01 Procurement of Work

The Owner shall comply with all public procurement requirements applicable to the
Owner by State or local law. The Owner shall certify to the City compliance with all applicable
public procurement laws and regulations. The Owner shall provide the City with prompt written
notice of each subcontract entered into for work done under this Agreement. If the City so
reguests, the Owner shall provide a complete and accurate copy of each such subcontract at the
City's expense.
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Section 6.02 Consultants and Other Subcontractors

A A contract between the Owner and a subcontractor (the Subcontract) to perform
Operation and Maintenance to be paid with Funds provided by the City pursuant to this
Agreement shall include the following provisions:

1. A requirement that the subcontractor perform all work in accordance with
the terms of this Agreement and the O & M Manual;

2 A requirement that the subcontractor perform all acts to be performed
under the Subcontract in compliance with all applicable Federal, State and local laws, rules,
regulations, including the Watershed Eegulations, orders, and the SPDES Permut;

3 A statement and a requirement that the subcontractor agrees to indemnify
the City and assume liability for injuries on the same basis identified in this Agreement, pursuant
to Article 11;
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4 A statement and requirement that nothing contained in the Subcontract
shall create any contractual relationship between the subcontractor and the City;

5. A statement and requirement that nothing contained in the Subcontract
shall impair the rights of the City under this Agreement or the Watershed MOA;

6. A statement and requirement that the subcontractor will not engage in any
unlawiul employment discrimination under the Subcontract based upon race, creed, color,
national origin, sex, age, disability, marital status or sexual orientation; and

71 A requirement that subcontractors performing public work within the
meaning of Section 220 of the New York State Labor Law pay not less than the prevailing wage
to laborers, workmen and mechanics performing such public work pursuant to said Section 220
and comply with all other applicable provisions of said Section 220.

B. The Owner shall take reasonable measures to enforce the foregoing provisions of
each Subcontract. Wothing in this Section 6.02 constitutes a guarantee to the City that the
Owner's subcontractors will comply with the foregoing provisions. That notwithstanding, the
WWTP Owner shall be deemed to have knowledge of a breach of the foregoing provisions of a
Subcontract and shall be in default vnder this Agreement if the Owner fails promptly to cure or
cause the Subcontractor to cure such breach in the following circumstances: (1) WWTP Owner

O&M Agrsement - Public WWTP M

knows of the existence of a breach of the foregoing provisions by the Contractor, or (1) the
WWTP Owner, maintaining a level of oversight consistent with that of a similarly situated
reasonable business person, should have known of the existence of such breach. However, the
Owner is responsible for the performance of the terms of this Agreement, whether they are
performed by the Owner or by its subcontractors.

Section 6.03 Backeround Investization Compliance for Subcontracts

A For purposes of this Section 6.03, the following definitions apply:

1. “Affiliate” shall mean an entity in which the parent of the proposed
Contractor or Subcentractor owns meore than 50 percent voting stock or an entity in which a
group of principal owners which owns more than 50 percent of the proposed Contractor or
Subcontractor also owns more than 50 percent of the voting stock.

2 “Contract”™ shall mean any contract for the procurement of labor,
materials, equipment or services paid for, in whole or in part with City funds provided pursuant
to this Agreement.

3 “Contractor” shall mean a person or entity other than a Governmental
Entity, which enters into a Covered Contract with the Owner to perform work at the WWTP.

4. “Covered Contract™ shall mean a Contract of $100,000 or more with a
Contractor or Subcontractor, or which is valued at $100,000 or more when aggregated with the
value of all other contracts funded with funds provided by the City awarded to the same
Contractor or Subcontractor during the immediately preceding twelve-month period. In
determuning whether a Contract 15 a Covered Contract, the Owner shall be entitled to rely on a
certificate of the subject Contractor or Subcontractor, except where the Owner has actual
knowledge that a Contract is a Covered Contract.
5. “Eligible Contractor” shall mean a Contractor or Subcontractor that has a
satisfactory record of business integrity.

4. “Governmental Entity™ shall include the State or any political subdivision
thereto, any entity described in Section 99-r of the New York General Municipal Law, and any
federal, state or local agency, department, board, bureau, public authority or public benefit
COrporation.

1. “Principal Owner” shall mean an individual, partmership, joint venture or
corporation that holds a ten- percent (10%) or greater ownership interest in a proposed
Centractor or Subcontractor.
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8. “Subcontractor” shall mean any person or entity other than a
Governmental Entity that enters into a Covered Contract with a Contractor.
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B. A Covered Contract shall not be awarded (or approved in the case of
Subcontractors) to persons or entities other than Eligible Contractors. A Contractor or
Subcontractor shall be deemed to lack the requisite record of business integrity if any of the
following criteria are met within or during the period commencing from ten {10) years prior to
completion of the VENDEX Questionnaire through the date of determination:

1. Criminal conduct in connection with government contracts or the conduct
of business activities invelving: (a) the infliction, attempted infliction, or threat of death,
intentional personal injury, or intentional property damage in connection with involvement in a
pattern of racketeering, labor racketeering, extortion, obstruction of justice, or other comparable
crimes; (b) bribery, fraud, bid rigging, embezzlement, theft, perjury, forgery, or other
comparable crimes; (c) serious moral mrpitude, fundamental lack of integrity, or a pattern or
practice of a knowing disregard for the law so as to call into question the integrity of the
proposed Contractor or Subcontractor; or {d) conspiracy to do any of the above acts. Evidence
of such conduct shall consist of (2)(1) a judgment of conviction, (2) a pending criminal
indictment, (3) a formal grant of immunify in connection with a criminal prosecution, in each
case of a proposed Contractor or Subcontractor, any director or officer, any principal, and any
employee primarily responsible for contracting procedures, or any holder of five percent {3%) or
more of the shares or equity of the proposed Contractor or Subcontractor, or any affiliate or
subsidiary of the proposed Contractor or Subcontractor; or (b) any ongoing criminal
investigation by a law enforcement agency in which the proposed Contractor or Subconfractor,
any director or officer, any principal. emplovee primarily responsible for contracting procedures,
or any holder of five percent (5% or more of the shares or equity of the propeosed Contractor or
Subcontractor, or any affiliate of the proposed Contractor or Subcontractor is a target.

2 An actual determination by a person or entity which has jurisdiction of a
willful noncompliance with the prevailing wage requirements of Section 220 of the Labor Law,
by the proposed Contractor or Subcontractor, or any affiliate thereof

3 An actual determination by a person or entity, which has junisdiction of a
significant willful viclation of the Workers” Compensation Law, including but not limited to, the
failure to maintain required workers’ compensation or disability coverage.

4 An actual determination by a person or entity which has jurisdiction of a
submission by the proposed Contractor or Subcontractor to a government agency of a false or
misleading statement on a uniform questionnaire or other form, in connection with a bid or
proposal for or award of a confract or request for approval of a subcontractor.

5. A conviction or judgment of civil liability against the Proposed Contractor
or Subcontractor for fraud in connection with a bid or proposal for or award of a confract or
request for approval of a Subcontractor.

4. Debarment or current suspension of the proposed Contractor or
Subcontractor for reasons of business integrity from consideration for the award of conftracts
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with a government, Governmental Entity or public authority pursuant to any procedure enacted
by statute or adopted by regulation, providing for notice and hearing.

1. Arrears for more than one (1) vear on income, sales or payroll taxes,
unless such person is in good faith disputing such payments with the appropriate taxing
authority.
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C. Before any Covered Contract is awarded to a Contractor (or approved in the case
of a Subcontracter), the Owner shall require the proposed Contractor or Subcontractor to
complete the appropriate VENDEX questionnaire, or such revised standard VENDEX
questionnaire as the City provides from time to time. The Owner shall also require that the
proposed Contractor or Subcontractor submit the completed VENDEX questionnaire to the City
by first class mail at least thirty-five (35) days before the Covered Centract is awarded {or
approved) to the following address: NYCDEP, 59-17 Junction Boulevard, 18™ Floor, Flushing
New York 11373, Artention: Agency Chief Contracting Officer (“ACCO™). The ACCO shall be
the contact person for the City who shall provide information during regular business hours as to
whether the City has received a particular VENDEX questionnaire and the status of the City's
review of such questionnaire. Within five (3) business days of receiving a VENDEX
questionnaire, the City shall notify the Owner if the VENDEX questionnaire is not complete. If
the City fails to notify the Owner within such five (5) business day period, the VENDEX
questionnaire shall be deemed complete. Within thirty-five (35) days of receiving the VENDEX
questionnaire, the City may provide a report indicating whether any of the criteria of Subsection
B are met, including an explanation of the non-confidential evidence that such criteria are met.
If the report states in fact that such criteria are met, the Contractor or Subcontractor will be
deemed not to be an Eligible Contractor unless the City and Owner agree that the Contractor
possesses a satisfactory record of business integrity.

D. Even if the Contractor or Subcontractor does not meet the criteria set forth in sub-
Section B, the City may provide the Owner with information within the thirty-five (33) day
period set forth in Subsection C which may be relevant to the question of whether a proposed
Coentractor or Subcontractor for a Covered Confract has a satisfactory record of business
integrity. Before awarding the Contract or approving a Subcontract for a Covered Contract, the
Owner shall receive and consider such information provided by the City. If after receiving and
considering such information, the Owner intends to proceed to award the Covered Contract to
such Contractor or approve such Subcontractor, before making such award, the Owner shall
respond in writing to any such information provided by the City. If the Owner intends to award
the Covered Contract and if the City and the Owner continue to disagree, the Owner shall refer
the 1ssue to the Executive Committee of the Watershed Protection and Partnership Council for a
recommendation. The Executive Comumittee shall be given the information provided to the
Owmner by the City, the Owner’s written response, and any additional written material that the
City or the Owner desires to submut. The Executive Committee shall have fifteen (15) days in
which to issue a recommendation as to whether a proposed Contractor or Subcontractor has a
satisfactory record of business integrity. The Owner shall make a determination whether to
award the Covered Contract to the proposed Contractor or Subcontractor after one of the
following, whichever is applicable: (1) the Executive Committee fails to make a
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recommendation within fifteen {15) days allotted for Executive Committee review; or (2) the
Owner reviews any recommendation made by the Executive Committee.

E. If no report referred to in Subsection C or no information referred to in Subsection
D is received from the City within the thirty-five (35) day period following the submission of a
VENDEX questionnaire as provided in Subsection C. the Contractor or Subcontractor may be
deemed to be an Eligible Contractor for purposes of this Subsection.

F. The City shall not use this Section as a2 means of restricting the selection or
approval of an Eligible Contractor or Subcontractor over another Eligible Contractor or
Subcontractor, or the decision that one project be undertaken instead of another. The report shall
be based solely on the criteria set forth in Subsection B. and shall not be based on other factors
including, without limitation, financial resources, technical qualifications, experience,
organization, material, equipment, facilities, personnel resources and expertise, a satisfactory
record of performance, the existence of accounting and auditing procedures, or compliance with
requirements for the utilization of small, minority-owned and women-owned businesses as
subcontractors; provided that the City shall be entitled to review and relv upon any facts and
circumstances relevant to the criteria set forth in Subsection B.

G. In addition to and not in limitation of the indemmnification provision in Article 11,
at the Owner's request, the City shall defend, indemnify and hold harmless the Owner, its
officers, agents and emplovees from and against any liability, damage, claims, demands, costs,
judgments, fees, attorneys fees or loss arising directly or indirectly out of a determination with
respect to a Covered Contract pursuant to this Section, including, the requirements that
Conftractors and Subcontractors complete and submit the VENDEX questionnaire and meet the
criteria in Subsection B, the requirement of submitting disputes to the Executive Commuittee in
Subsection D, the repert or other information provided by the City to the Owner; and any other
dissemination of the information provided by the City necessary to comply with this Section.
The Owaner agrees to cooperate with and provide reasonable assistance to the City in defending
any actions or claims that the City has undertaken to defend pursuant to this Subsection 6.03(G).
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ARTICIE 7
TRAINING

The Owner agrees that to the maximum extent possible, in the acquisition of the
Regulatory Upgrades and appurtenances pursuant to the Owner Upgrade Contract, the Owner
shall require that training shall be provided by the applicable vendor or manufacturer of such
Regulatory Upgrades. The Owner shall require that training shall be provided in accordance with
the scope of work that 15 set forth in the Owner Upgrade Contract. Charges for any supplemental
traiming associated with the Regulatory Upgrades must be pre-approved by NYCDEP.
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ARTICLE &
INSPECTION

The Owner agrees to allow the City reasonable access to the WWTP during hours when
Owner's employees, servants, agents or independent contractors who operate the WWTP or
represent the Owner are present to permit inspection and observation of Operation and
Maintenance of the WWTP for the purpose of establishing compliance with this Agreement. the
Watershed Fegulations and the WWTP s SPDES Permit. The Owner may require the City to
provide reasonable notice prior to such inspection and observation and to comply with all
security, health and safety procedures. The Owner also agrees to allow the City reasonable
access fo the WWTP during hours when Owner’s employees, servants, agents or independent
contractors who operate the WWTP or represent the Owner are present in order for the City to
talee samples of the effluent from the WWTP. Wothing in this Agreement shall affect the City’s
authority under other applicable laws or regulations.

ARTICLE 9
RECORDS AND REPORTS

Section 9.01 General

The Owner agrees that a copy of any and all non-privileged written materials and
documents that are prepared pursuant to this Agreement shall be forwarded to the City upon
request. The City shall have the right to vse all non-privileged and non-confidential written
materials, documents and information that are gathered or prepared pursuant to this Agreement
for any purpose deemed appropriate by the City.

Section 9.02 Maimntenance of Records

The Owner shall maintain complete and accurate records in readily accessible files of all
of its activities in connection with this Agreement. Such records shall include, but are not
limited to, records indicating the dates of all maintenance activities at the WWTP required by the
O&M Manual and/or the SPDES permit, and financial records detailing the receipt,
management, and disbursement of all funds provided pursuant to this Agreement. The Owner
shall maintain all records relating to this Agreement for a period of at least seven (7) vears after
the generation of the document.

Section 92.03 Audit and Inspection

A All vouchers or invoices presented for payment to be made hereunder, and the
booles, records and accounts upon which said vouchers or invoices are based are subject to audit
by the State, including the State Comptroller, and the City, including the City Comptroller,
pursuant to the powers and responsibilities as conferred by State and/or City law, including
Section 93 of the City Charter.
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B. The Owner shall prepare and maintain any and all documentation and justification
in support of expenditures or fees under this Agreement in accordance with generally accepted
business practices and shall make such documentation available to the State, including the State
Comptroller, and the City, including the City Comptroller, as the State and City requesting such
documentation consider necessary.
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C. This Section @03 shall survive expiration of this Agreement.

Section 9.04 Annual Reports

Within sixty (60) calendar days after the end of each Fiscal Year, the Owner shall submit
to the City reports with respect to the continued implementation of this Agreement. Such annual
reports will cover the following items: (1) anv unanticipated Operation or Maintenance
problems arising during the preceding vear and measures taken to address such problems; (2) any
violations of the WWTP s SPDES Permit during the preceding vear and measures taken to
address such vielations; (3) any recommendations for changes to the WWTPs Operation and
Maintenance Manual and the reasons therefor; (4) anv foreseeable, unusual, and large Operation
and Maintenance expenses anficipated for the upcoming vear; and (3) anv other matters that the
Owner and the City shall hereafter agree upon for inclusion in such reports. To the extent that
there are annual reporting requirements for any other State, federal or local agency regarding the
operation of the WWTP, such reports shall also be submitted to the City in a timely fashion.

Section 9.05 Insurance Coverage

Prior to the Commencement Date, the WWTP Owner shall obtain insurance of the kind
and amount set forth in the Insurance Specifications, which are annexed to this Agreement as
Exhibit D. The WWTP Owner shall insure that anv Consultant, Contractor and/or Subcontractor
retained by the WWTP Owner shall have insurance in an amount and scope sufficient to protect
the interests of the City and the WWTP Owner, the kind and amount of which are also set forth
in the Insurance Specifications, annexed to this Agreement as Exhibit D. No later than the
beginning of each Fiscal Year, the Owner shall provide documentation of all insurance policies
to be held by the Owner and the Owner’s Contractor, Consultant, and Subcontractor, including a
contract WWTP operator, in a form acceptable to the City, in order to confirm that the Owner
and the Confractor, Consultant and/or Subcontractor continue to maintain said insurance
throughout the term of this Agreement. The documentation will be accompanied by a request
that the City determine that the coverages comply with the Insurance Specifications. The City
will respond to this request within 90 davs either by determining that the coverages comply with
the Insurance Specifications or by specifying the ways in which the insurance policies need to be
supplemented. The Owner’s coverage and coverage of the Owner’'s Contractor, Consultant
and/or Subcontractor will be deemed to meet the Insurance Specification when the City confirms
that in writing or fails to respond within ninety (90 davs after receipt of a request from the
Owner. The City shall not unreasonably withhold a determination that the coverages meet the
Insurance Specifications. The City shall be named as an additional insured on all such policies.
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ARTICLE 10
DEFAULT, SUSPENSION OR TEEMINATION

Section 10.01 Default; Termination Upon Occurrence of Certain Events

A In the event either party defaults in the observance or performance of any material
term of this Agreement, and such defaunlt continues for more than thirty (30) days after written
notice of such default is received by the defaulting party from the non-defaulting party, such
non-defanlting party may (in addition to any other remedies available at law or in equity)
terminate this Agreement on not less than ten (10) days prior written notice to the defaulting
party. If a material breach of this Agreement cannot reasonably be cured withun thirty (307 days
after receipt by the defaulting party of such notice, the non-defaulting party may not terminate
thiz Agreement if the defaulting party commences appropriate actions to cure the breach prior to
the end of such thirty day period and thereafter diligently pursues all reasonable measures to cure
the breach.

B For purposes of this Agreement. “default” includes, but is not limited to, failure to
retain during the term of this Agreement an operator with the proper level of State certification fo
be responsible for the WWTP in accordance with the SPDES Permit and applicable State and
federal law; failure to operate the WWTP with the staffing levels required by State law and
regulation and applicable State and federal technical guidance during the term of this Agreement;
willful or grossly negligent commission of acts or onussion of acts by the Owner or the Owner’'s
emplovees, servants, agents or independent contractors, including the WWTP s operator, that
result in additional O & M of the WWTP or replacement of the Regulatory Upgrades or other
equipment of the WWTP.
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C. Either Party may termuinate this Agreement on not less than ten (10) days prior
written notice to the other Party, after the occurrence of any of the following events:

1. the Owner permanently ceases to operate the WWTP; or

2. the City’s obligations under the Watershed MOA are modified, and the
Parties enter into another agreement satisfving any obligations the City may continue to have
under the MOA, any successor agreement, and the Public Health Law with respect to the subject
matter hereof or

3 all equipment has been removed from the List of Regulatory Upgrades in
accordance with the provisions of Section 1.04 hereof.

Section 10.02 Termination Procedures

If either Party terminates this Agreement pursuant to Section 10.01, the following
procedures shall be followed:

A City’s Termination.
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1. In the event of termination by the City pursuant to Section 10.01, the City

shall not be responsible for any obligations under this Agreement from the date on which the
Owner receives written notice of the termination from the City pursuant to Section 10.01. Any
obligation necessarily incurred by the Owner in good faith on account of this Agreement prior to
receipt of notice of termination and falling due after such date shall be paid by the City in
accordance with the terms of this Agreement.

2 Nothing in this Subsection or Section 1001 shall be deemed to excuse the
Owner from continuing to operate and maintain the WWTP in compliance with applicable laws,
miles, or regulations pertaining to the WWTP, notwithstanding termination of this A greement by
the City.

3 The City’'s termination of this Agreement does not affect any obligation
the City may have under the Watershed MOA or under PHL § 1104 to fund Operation and
Maintenance Costs relating to Operation and Maintenance of the Regulatory Upgrades at the
WWTP.

B. Owner’s Termination. If the Owner should terminate this Agreement pursuant to
Section 10.01, the termination shall in no way relieve the Owner from complying with any and
all applicable laws, rules, and regulations pertaining to the WWTP. The Owner’s termination of
this Agreement does not affect any obligation the City may have, under the Watershed MOA or
under PHL § 1104, to fund Regulatory Upgrades Operation and Maintenance Costs.

C. Upon termination, the Owner shall deliver to the City a final invoice within sixty
(60) days of the expiration or termination of this Agreement, covering all eligible Operation and
Maintenance Costs incurred by the Owner in good faith prior to the effective date of the City's
notice of termination of this Agreement, and not covered by previous invoices submitted. Any
remaining Funds shall be returned to the City within thirty {30) days of the date of termination.

Section 10.03 Force Majeure

In the event the City or the Owner cannot comply with the terms and conditions of this
Agreement because of an act of God, war, strike or other condition as to which conduct the City
or the Owner (as the case may be) was not the proximate cause, the City's or the Owner’s
performance under this Agreement may be excused or delaved provided that, within ten (10)
days of obtamming knowledge of the effect of such condition, the Party asserting the force majeure
notifies the other Party by written notice: 1) identifying the condition, 2) estimating its effect on
compliance with the terms and conditions of this Agreement, and 3) requesting an appropriate
extension of the relevant terms and conditions of this Agreement. If the nature of the Force
Majeure is such that the Party asserting it cannot give written notice to the other Party within ten
(10) days, that period may be extended for so long as that Party remains unable to provide
written notice, up to a maximum of sixty (60) days. The Party seeking such extension shall
make its best efforts to provide for alternate arrangements to fulfill the terms and conditions of
this Agreement.

OdcM Agreement - Public WWTP a8
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ARTICLE 11
INDEMNIFICATION

The Parties agree to indemmnify each other and save each other harmless from all claims,
liabilities, losses or expenses of every character whatsoever for bodily injury, including death,
and/or damage to real or tangible personal property, where such injury or damage is the result of
the indemnifying Party’s negligence or willful tort occurring while working on activities relating
to this Agreement. In the event such injury or damage 15 caused by the combined negligence of
the Parties, each Party shall be responsible for its relative culpability. Any indemnification by the
Ciry shall be strictly in excess of any and all insurance coverage carried by the Owner and the
Owner’s contract operator, if any.

ARTICLE 12
INVESTIGATIONS

The Owner agrees to cooperate fully and faithfully with any investigation, audit or
ingquiry relating to the subject matter of this Agreement conducted by a State of New York or
City governmental agency or authority that is empowered directly or by designation to compel
the attendance of witnesses and to examine witnesses under oath, or conducted by the Inspector
General of a governmental agency that 15 a party in interest to the transaction, contract, lease,
permit or license that is the subject of an investigation, andit or mguiry. Any breach or vielation
of the foregoing may be deemed a breach or violation of a material provision of this Agreement.

ARTICLE 13
REPRESENTATIONS AND WARRANTIES

Section 13.01 Representations and Warranties of the Owner

The Owner represents and warrants that:

A The Owner has all requisite power and authority to execute, deliver and perform
this Agreement.

B. This Agreement has been duly authorized by all necessary action on the part of
the Owner and has been duly executed and delivered by the Owner and, assuming due execution
and delivery by the City, constifutes a legal, valid, binding and enforceable obligation of the
Owner.

C. The execution and delivery of this Agreement, and compliance with the
provisions hereof, do not and will not conflict with or constitute a violation of, or default under,
any statute, indenture, mortgage, deed of trust or other agreement or instrument to which the
Owner 1s bound, or to the knowledge of the Owner, any order, rule or regulation of any court or
governmental agency or body having jurisdiction over the Owner or any of its activities or

properties.
O&M Agrsement - Public WWTP 20
D. Acceptance of Funds hereunder shall be deemed at such time a reaffirmation of

the representation and warranties hereof.

Section 13.02 Representations and Warranties of the Citv and NYCDEP

A The City has all requisite power and authority to execute, deliver and perform this
Agreement. NYCDEP is a validly authorized and existing agency of the City, with full right and
power to execute, deliver and perform its obligations under this Agreement.

B. The execution, delivery and performance by the City and NYCDEP of this
Agreement are within the powers of the City and NYCDEP, have been duly authorized by all
necessary action by or in respect of, or filing with, any governmental body, agency or official.
The City and NYCDEP also represent that they have complied with all applicable laws in
connection with the execution, delivery and performance of this Agreement.

C. The execution and delivery of this Agreement by the City and NYCDEP, and
compliance with the provisions hereof, do not and will not conflict with or constitute a violation
of, or defaunlt under, any provision of applicable law, charter, ordinance or regulation or, to the
extent of the City’s knowledge, of any material agreement, judgment, injunction, order, decree or
other instrument binding upon the City or NYCDEP.
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ARTICLE 14
MISCELLANEOUS PEOVISIONS

Section 14.01 Severability

If any term or provision of this Agreement or the application thereof shall be held invalid,
illegal or unenforceable in anv respect, then such term or provision shall be ignored. To the
maximum extent possible, this Agreement shall continue in full force and effect, but without
giving effect to such term or provision, and the validity, legality and enforceability of all other
terms and provisions and applications hereof shall not be affected or impaired in any way.

Section 14.02 Compliance with the Law

The Owner agrees that all acts to be performed by it in connection with this Agreement
shall be performed in compliance with all applicable federal, State and local laws, mules,
regulations and orders, including the State Environmental Quality Review Act and the
Watershed Begulations.

Section 14.03 Assisnment or Other Disposition of the Asreement

A The Owner agrees to notify WYCDEP at least thirty (30) days prior to any
assignment, transfer. convevance, sublet or other disposition of this Agreement or any part
thereof, or of its right, title, or interest therein, to another person, company, corporation or
governmental entity.
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B Such assignment, transfer, conveyance, sublet or other disposition of this
Agreement shall be effective only upon execution of an agreement berween the City and the
assignee, in form and substance satisfactory to the City, in which the assignee expressly agrees to
assume, perform and be bound by all of the liabilities and obligations of the Owner hereunder.
The City shall not unreasonably withhold its consent to such an assignment.

C. Notwithstanding this Section 14.03, the Owner may retain and employ
subcontractors to assist in performing Operation and Maintenance services at the WWTP
hereunder subject to the limitations and restrictions on subcontractors set forth in Article 6 of this
Agreement.

D. Nothing in this Section affects the City's obligations under Paragraph 143 of the
Watershed MOA or under PHL Section 1104, where applicable.

Section 14.04 Modification

This Agreement mav not be modified or amended except by an instrument in writing
signed by both of the Parties hereto. This Agreement may not be modified or amended orally.

Section 14.05 Wotification

A Unless otherwise expressly provided in this Agreement, any notice from one Party
to the other Party that is required or permitted to be given hereunder shall be in writing and shall
be delivered by ordinary mail, which shall be by first class mail, postage prepaid, to the
following addresses:

If to NYCDEP:

New York City Department of Environmental Protection
465 Columbus Avenue

WValhalla, New York 10595

Attention: Deputy Commuissioner, Bureau of Water Supply

with a copy to:

New York City Department of Environmental Protection
59-17 Junction Boulevard, 19th Floor

Flushing, New York 11373

Attention: General Counsel

If to the Owner:

O&M Agreement - Public WWTP 31
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B. At any time, either Party may designate a new address for the receipt of notices by
providing written notice of such new address to the other Party, in the manner specified in
Subsection 14.05(A) above.

C. Notices sent to the other Party in accordance with this Section 14.05 shall be deemed to
be delivered when sent.

Section 14.06 Claims or Actions

A No director, officer, emplovee, agent or other person authorized to act on behalf
of the City shall have any personal liability in connection with this Agreement or in connection
with any failure of the City to perform its obligations hereunder. If the Owner is 2 municipal,
business. or public benefit corporation, no director, officer, emplovee, agent or other person
authorized to act on behalf of the Owner shall have any personal liability in connection with this
Agreement or in connection with any failure of the Owner to perform its obligations hereunder.

B. Upon the initiation by a Party or service upon a Party of any claim, legal action or
proceeding in connection with or relating to this Agreement, that Party will provide written
notice to the other Party within ten (10) business days of such initiation or receipt of service. In
the event any claim is made or any legal action or proceeding is brought that relates in any way
to this Agreement (except an action brought by one Party agamst the other Party), the Parties
shall diligently render to each other, any and all assistance which may be necessary to prosecute
or defend such action or claim.

C. Additionally, as soon as 1s practicable, the Owner shall also report to the City all
potential claims related to the Operation and Maintenance of the Regulatory Upgrades.

Section 14.07 No Third Partv Beneficiary

This Agreement is not intended to create any benefit or interest in any third party.

Section 14.08 Cooperation

The Parties acknowledge and agree that during the term of this Agreement they will
provide each other promptly with all documentation, reports, and information that may be
necessary to carry out their respective obligations under this Agreement. Nothing in this
Agreement shall be deemed as consent by, or an obligation of, either Party to provide documents
or information protected by, or to waive, the attorney-client privilege or attorney-work product
privilege.

Section 14.09 Dispute Resolution

A The dispute resolution procedures in Section 3.05 of this Agreement shall be the
exclusive procedures for Eligible Disputes under this Agreement. For any other disputes arising
under this Agreement, the Parties may use the procedures provided in Paragraph 177 of the
Watershed MOA or any other procedures allowable by applicable law.
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Except as specifically provided for resolving Eligible Disputes, nothing in this Section 14.09 will
be interpreted as a condition precedent to filing a civil action for breach of contract or any other
remedy.

Section 14.10 Civil Litization

A In anv civil litigation brought by the Owner against the City based on the City’s
alleged breach of this Agreement, the Owner will be entitled to recovery of its reasonable
attorney s fees from the City in the event the Owner substantially prevails.

B. The Parties acknowledge that this Section does not create, or absolve the City
from, any liability it might otherwise have for reimbursement of attorney’s fees, fines, penalties
or other costs in the event that the Owner is sued by a third party in connection with violations of
the WWTP s SPDES permit or otherwise in connection with the operation and maintenance of
the WWTP. The City does not believe that it would be liable for such reimbursement, even in
the event that the Owner substantially prevailed in a defense that such violations were caused
solely by the City’s failure to make payments under this Agreement The Owner reserves the
right to make a claim for such reimbursement in State court or in any other forum with
jurisdiction.
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C. Income Taxes on City Funds.

1. Audits and Examinations. In the event that the Owner 15 notified that a
taxing jurisdiction will commence an audit or examination (~Audit™) to determine the amount of
income taxes for any Tax Reporting Period in which Funds have been made pursuant to this
Agreement and the Owner intends to seek additional City Funds for any additional pavment of
income taxes on City Funds as a result of such Audit, the Owner shall notify the City within five
(5) days from the date of receipt of such notice, and provide a copy of such Audit notice. If the
Owrner fails to provide such notice to the City , the City shall not be responsible for any
payments of taxes arising or resulting from said Aundit. The Owner shall permit the City to fully
participate in such Audit, including attendance at all meetings and teleconferences and receipt of
all correspondence pertaining to the Audit. The Owner must obtain prior approval from the City
of any settlement of the Owner’s liability for Income Taxes on City Funds for any Tax Reporting
Period in which a payment was made pursuant to this Agreement.

2 Tax Rulings. At any time and at its sole discretion, the City may require
the Owner to seek a muling or determination {“Ruling™) from a taxing junisdiction concerning the
tax consequences to the Owner of payments of City Funds. The City may require the Owner to
obtain a qualified tax representative, approved in advance by the City, the actual and reasonable
costs of which the City shall pay pursnant to this Agreement as Iremizable Costs, to handle all
matters in connection with the Ruling request and Euling. The City shall fully participate in the
Buling request, including but not limited to, prior review and approval of all written
correspondence from the Owner or its representative, including the Owner’'s Ruling request, and
notification of all communications from the taxing jurisdiction to the Owner or its representative
in connection with such Ruling request and Ruling.
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3 Income Tax Notices. If the Owner intends to seek additional pavments
from the City for Income Taxes on City Funds based on receipt of a proposed determination of
the Owner’s liability for Income Taxes on City Funds for a Tax Reporting Period in which a
payment has been made pursuant to this Agreement, including a “notice of determination,”
“notice of deficiency,” “notice of tax due.” and “notice of disallowance of refund” from a taxing
jurisdiction (“Notice™), the Owner shall deliver such Notice to the City within five (3) davs of
receipt of such Notice. If the Owner fails fo provide such notice to the City as set forth above, the
City shall not be responsible for any payments of taxes arising or resulting from said Notice or
deternunation.

a The Owner shall take all actions necessary to timely protest the
proposed determination in such Notice in accordance with the requirements of such taxing
jurisdiction, including, but not limited to, retaining qualified representation, the actual and
reasonable costs of which services the City shall pay pursuant to this Agreement as Itemizable
Costs, filing a timely protest of the determination, and diligently prosecuting the protest of such
proposed determination. At its sole discretion. the City may participate in the preparation of the
protest.

b. Also at its sole discretion, the City may participate in the protest
and/or litigation of the determination set forth in the Wotice. The City shall notify the Owner of
its intention to participate prior to 1ssuance of a final, non-appealable determination against the
Ovwner. The Owner shall notify the City of all conferences, depositions, and other pre-
trial/hearing meetings at which counsel or other representative of the taxing jurisdiction is
present, and the City may attend such meetings and shall be duly authorized by the Owner to
participate in such meetings. The Owner must obtain the City’s prior approval of any settlement
of the determination that could affect Income Taxes on City Funds by the taxing jurisdiction for
a Tax Reporting Period in which a payment has been made pursuant to this Agreement.

C. The City shall fully participate in any litigation in connection with
protest of the Notice. The City’s participation shall include the review and prior approval of all
pleadings, motions, memoranda of law and other papers filed in connection with such an action
or proceeding, and approval of the litigation strategy in connection with prosecuting such protest.

d. If the Owner receives a notice of an income tax refund, a portion of
which tax refund is attributable to Income Taxes on City Funds, the Owner shall reimburse the
City in accordance with the reconciliation provisions of Section 3.03 above upon receipt of such
tax refund.
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D. Real Property Taxes. In the event that the City determines that the taxing
jurisdiction’s assessment of real property taxes for the value of the Regulatory Upgrades is
excessive, unequal or unlawful, or that the property is misclassified, the City may bring an action
to challenge such assessment either in its own name or in the name of the Owner. In either case,
the Corporation Counsel of the City of New York shall be counsel of record for the proceeding.
The Onwner shall cooperate fully with counsel for the City in any action brought by the City to
challenge a real property tax assessment. In addition, in the event that the Owner independently
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initiates a proceeding challenging an assessment of the real property taxes in connection with
property on which any portion of the WWTP or its equipment 15 located, the Owner shall not
object to the City’s intervening in such proceeding, should the City decide in its sole discretion
to intervene, and the Owner shall cooperate fully with counsel for the City in such proceeding.

Section 14.11 Miscellaneous

A This Agreement shall be governed by, and construed in accordance with, the laws
of the State of New York. To the fullest extent permitted by law, the Parties consent to the
jurisdiction of the Supreme Court of the State of New York for disputes arising from this
Agreement.

B. With the exception of the Watershed MOA | this Agreement constitutes the entire
understanding between the Parties with respect to the subject matter hereof. In the event of a
conflict between the terms of this Agreement and the Watershed MOA | the terms of the
Watershed MOA shall govern. Other than the Watershed MOA | this Agreement supersedes all
prior agreements with respect to the subject matter hereof, whether written or oral. Except for the
foregoing, by entering into this Agreement, the WWTP Owner accepts all of the terms and
conditions of this Agreement as governing its rights and obligations.

C. This Agreement may be executed in counterparts, each of which shall be an
original but all of which together shall constitute one and the same instrument.

D. The titles of sections and subsections of this Agreement have been inserted as a
matter of convenience of reference only and shall not control or affect the meaning or
construction of any of the terms or provision herein.  All references herein to the singular shall
include the plural, and vice versa.

E. Neither the failure of either Party to exercise any power given such Party
hereunder, or to insist upon strict compliance by the other Party with its obligations hereunder,
nor any custom or practice of the Parties at variance with the terms hereof shall constitute a
waiver of either Party’s right to demand exact compliance with the terms hereof.
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IN WITNESS WHEREOF the Commuissioner of Department of Environmental
Protection on behalf of the City and the authorized representative of the Owner, have executed
this Agreement, in quadruplicate, three parts to be retained by the Department of Environmental
Protection and one part to be delivered to the Owner.

For the Owner

BY:

For THE CITY OF NEW YORK

BY:

Comnussioner
New York City Department of Environmental Protection
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Approved as to Form and Certified as to Legal Authority
by Standard Type of Class:

Acting Corporation Counsel

Dated: L20
ACENOWLEDGEMENTS
STATEOF NEW YOREK
COUNTY OF QUEENS : 55.
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On this day of . 20, before me personally came

to me known, who being by me duly sworn did depose and say that he
15 the Commissioner of the Department of Environmental Protection of the City of New York,
the mdividual described herein and who executed the foregoing instrument, and that he signed
his name thereto as authorized by said municipal corporation.

Motary Public

STATE OF NEW YORK
COUNTY OF : 85,
On this day of ., 20, before me personally came
to me known, who, being by me duly sworn, did depose and say that
he’she 15 the of the , the

corporation or partnership described in and which executed the foregoing instrument, and that
he/she signed his'her name thereto by the authority of said corporation or partnership.

Notary Public
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EXHIBIT A
LIST OF REGULATORY UPGRADES

Carmel 5D #4 WASTEWATER TREATMENT PLANT

REQUIREMENT EQUIPMENT OR METHOD

Phosphorus Removal Aluminum Sulfate (Alum) addition to a rapid
mix/flocculation tank followed by settling tanks.

Sand Filiration Siemens Zimpro Rapid Sand Filters 50%

Microfiltration or Equivalent Siemens /! Memcor membrane microfiltration.

Standby Power Diesel powered 200kW generator

Power Alarm Automatic Transfer Switch is connected to the
WWTP’'s existing alarm telemetering systeimn.
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Auto Start-Up Automatic Trau;fer Switch to Generator
Disinfection Backup Two disinfection units in system, each sized for
100% of peak flow rate.
Disinfection Backup Start-up Disinfection units are installed in series. If the

primary unit malfunctions, an alarm is generated
and the backup unit would be antomatically
turned on to provide the required disinfection.
Backup Sand Filtration 50% - The rapid sand filters contain three
independent cells, each sized for 50% of the peak
flow. Normal operation consists of two cells online
and one cell serving as the backup.

Exhibit B
Fixed Capital Equipment Chart

The following tables detail the eligibility of replacement and/or repair of capital equipment. The
tables are as follows:

Table 1 - Table 1 includes items which generally may not be replaced with O&M funds from
NYCDEP. This Table includes numerous exceptions, generally with regard to emergency repairs or
routine maintenance. When one of these exceptions 1s met, NYCDEP approval is not required prier
to the commencement of worl.

Table 24 - Table 2A 1s similar to Table 1, but with additional criteria for exceptions. These criteria
include NYCDEP approval and, if the replacement occurs more than 30 vears after startup of the
upgrade equipment, a review for cost effectiveness prior to initiating the work.

Table 2B — Table 2B is similar to Table 2A. In this Table, the exceptions allow replacement, possibly
without a review for cost effectiveness, for malfunctioning, unsafe, unreliable, etc. equipment. As
with Table 2A NYCDEP approval 1s required prior to initiating the work.

Table 2C - Table 2C includes items that may be replaced with O&M funds from NYCDEP at any
time, provided that the item has become obsolete and WY CDEP approval is obtained.

The items listed in the left columns of the following tables identify the widest range of items that may
have been installed at the WWTP pursuant to the Regulatory Upgrade Program. Thus, the lists
include more items than may have been installed as part of any individual WWTP upgrade. For each
WWTP, only those items installed at the WWTP with funds from the WWTP Eegulatory Upgrade
Program are eligible for replacement and/or repair as described in the tables.

Table 1. Strict Capital Expense Items

This Table includes items that shall not be replaced using O&M funds provided by NYC. Any
exceptions, such as for emergency and O&M repairs, are listed in the right column of the Table.

O&M funds provided by NYCDEP may not be used for any planned or scheduled repairs for items in
this Table.

Equipment
Exceptions and Conditions
Piping, all hard water, wastewater, air, Except emergency repairs to piping containing
chemical & sludge piping, including non- moving parts accessible to repair without
buried & buried valves, manholes, and excavation or building demolition, such as
appurtenances valves, and specialized non-moving parts such as

flow control onfices, static mixers or similar
parts/components; and also excepting the
replacement of small sections of pipe, as part of
the repair, immediately adjacent and necessary to
the repair, not to exceed 20 feet.

Chemical delivery piping accessible without
excavation or building demolition may be
repaired/replaced.

Air diffusers may be repaired/replaced.
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Duct Work for heating. ventilation, and odor | Except parts analogous to those listed in piping

control above, moving parts; and repair and maintenance
of insulation.

Tankage related to SBR. aeration, REC,

trickling filter, and sludge digester.

Primary and Secondary settling tanks

Sluice gates, drain valves or similar

valves set in concrete or other elements

Weirs, flumes, stilling wells, flow splitters or

similar structures set in concrete or other

structural elements

Sand filter shell, underdrains and integral

piping or appurtenances

Electrical supply/distribution infrastructure Except replacements of small sections of wiring

wiring durning normal maintenance and repair (this
excludes planned and/or scheduled repairs)

Generators This limitation refers to complete replacement of

the unit, not replacement of individual
components.

Buildings. vaults, slabs, steps. rails, covers,
catwalks, sumps and all structural elements of
pump stations.

Except associated doors and windows and access
hatches, and mechanical/electrical component
addressed 1n Tables 2A-C; and except minor
concrete work or parging necessary to assure that
the structural elements meet their estimated
useful lives.

Miscellaneous structures such as storage
sheds, grit removal channels, equalization
tanks or ponds, muxing bays, chlorine and de-
chlorination contact tanks, UV chambers and
similar structures.

Equipment storage steel shelving

Except replacement of small sections of shelving
that are part of repair and maintenance of the
building and its components. {this excludes
planned and/or scheduled repairs)

Fuel storage tanks

Steel, FRP, other synthetic, or poured
concrefe permanent primary or secondary
petrolenm or chemical containment

Except emergency replacement due to breakage
not cansed by negligence of WWTP emplovees.

Storm drain piping, structures, grating and
other similar drains.

Sludge/scum collector arms for circular and
rectangular clarifiers

Except wearing surfaces and parts such as
scrapper blades or rakes.

Building slabs, building shells, walls, roofs,
fencing, rails, catwalks, walk ways, drive
Ways

Except windows, doors, and resurfacing of paved
areas and partial ad hoc replacements (this
excludes planned and/or scheduled repairs).

Sludge dewatering equipment. This may
include belt or plate and frame press, sludge
bagging units or centrifuges

This limitation refers to complete replacement of
the unit, not replacement of individual
components; also note exceptions in Table 2.

Table 2. Replacement of Capirtal Items Requiring DEP Approval

Where items in the following tables are eligible for replacement with O&M funds, the replacement
may be paid for with O&M funds provided by NYCDEP only with the prior written approval of
NYCDEP. NWYCDEP approval shall not be unreasenably denied or delayed if the conditions

specified are met.
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A The items m the left column are generally not eligible for replacement with O&M funds
provided by NYCDEP. However, if the proposed replacement is approved by NYCDEP and if (a)
replacement occurs within the first 30 vears after the upgraded WWTP begins operation or
replacement ccours thereafter, if such replacement is shown to be cost effective pursuant to Footnote
2 below, and (b) the specific conditions shown below for replacement are met, then the replacement
will be eligible for payment with O&M funds provided by NYCDEP.

Equipment
Exceptions and Conditions

Transformers. control panels, motor control
centers

Raw, partially treated, or effluent wastewater
pump sefs (pump station or in-plant)
delivering 100% of plant flow or with an
installed cost over §7 500 per unit.

All pumps, compressors, blowers with installed
costs at or below $7,500 may be replaced with
O&M funds.

HWVAC mechanical equipment, chillers, fans,
boilers with an installed cost over $7,500 per
umnit.

Air supply blowers or compressor units with
an installed cost over $7,500 per unit.

Lab equipment with replacement cost of
$5.000 or greater, installed.

EBC shafts and media, SBR Decanter
mechanism, complete sludge and scum
collector drive mechanisms

All lab equipment with installed costs at or below
$5.000 may be replaced with O&M funds.

TUnits may be replaced with O&M funds, in the
case of substantially complete failure provided
said failure is not due to lack of proper O&M.’

““Proper O&M™ means O&M performed in accordance with the O8M Mamal, or any addendum thereto,
approved by NYCDEP.

* To demonsirate cost effectivensss: The WWTP Cramer nuust estimate for a perniod equal to the
mamufacturer’s service life for a proposed prece of equipment the cost to continue to operate the piece of equipment,
mcluding any necessary repairs to continue operation.  The resulting cost estimate nmst then be compeared to the cost
of equipment replacement, taking into account installation costs (based on suppliers quotes) and O&M for the
service life of the piece of equipment.

B. Items which mav be replaced at anv time i light of cost effectiveness. Replacement of
the following items mav be funded with O&M funds from NYCDEP only if the specific
conditions shown below are met.

Equipment
Exceptions and Conditions

Pumps and blowers as described in Table 24
above and any single piece or functional set
of mechanical equipment costing over §7.500
installed.

Control panels, motor control centers.

Where a malfunction impedes, makes unsafe
or unreliable, or adds expense to normal
operation and where replacement is shown to
be more cost effective.

C.

Items which may be replaced at anv time due to obsolescence. Replacement of the

following items may be funded with O&M funds only if the piece of equipment has become
obsolete. Obsolescence occurs when [i] compatible replacement parts are no longer available;
[11] when standards for worker safety established by employee unions, government or industry
require new equipment; [iii] improvements in energy efficiency make the continued use of the
existing technology not cost effective; or [1v] technological developments make the use of
existing control panels and/or motor control centers inconsistent with good engineering

judgment.
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Equipment

(Gas and oxygen sensing safety svstems.

Dissolved oxygen and chemical feed control systems with an installed cost over $7.500.
Those systems with an installed cost at or below $7.500 may be replaced with O&M funds
without NYCDEP approval.

Control panels, motor control centers.

CPU. SCADA software and any hardware necessary for centralized information processing,
including any specialized 'O points, UPS, printers and related cables

All dollar figures mentioned are subject to the inflation adjustments included in the O&M
Agreement.

g
=
4=}

EXHIBIT C
LIST OF OTHER UPGRADE WORK

Carme] 5D #4 WASTEWATER TEEATMENT PLANT

Equipment or Method

Sand Filtration — Siemens Zimpro Fapid Sand Filter 50%
UV Disinfection — Trojan UV Disinfection

Backup Sand Filtration — 50%

Recording Flow Meters

Alarm Telemetering

g
=
Li=]

EXHIBIT D

Insurance Specifications

L Insurance Coverages Required to be Maintained by WWTP Owner (Agreement. Article
[l

Notes: Insurance indicated by (X) 1s required.

Insurance certificates, policies, and endorsements shall be sent to the New York City
Department of Environmental Protection (“DEP™), 39-17 Junction Boulevard, 19™ Floor.
Flushing, New York 11373-3108, Attention: DEP General Counsel. A copy of each
insurance certificate shall also be sent to: DEP, 465 Columbus Avenue, Valhalla, New
York 10595, Attention: Regulatory Upgrade Program .

(3)  Wotker's Compensation Statutory per New York State law without
regard to jurisdiction (See Section 1.01.1
below.)

(3)  Employer’s Liability Statutory (See Section 1.01.2.)
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(})  Commercial General Liability CG 00 01 {ed. 10/02) or equivalent
Combined Single Limit - Bodily Injury and Property Damage

$1,000,000 per occurrence
§2.,000,000 products/completed
operations aggregate
§2.000,000 general aggregate
£25,000 maximum deductible

(See Section 1.01.3 for additional requirements )

()  Auvtomobile Liability: CA 00 01 (ed. 6/92) or equivalent.
Combined Single Limit - Bodily Injury and Property Damage

$300,000 each occurrence

Page
The following coverage must be provided:
(3) Comprehensive Form (D) Owned (30) Hired (20) Non-Owned
{See Section 1.01.4)
IL Insurance Coverages Required to be Maintained by Consultants/Subcontractors Retained

by WWTP Owner (Agreement, Articles O and )

Notes: Insurance indicated by () 1s required.

Insurance certificates, policies, and endorsements must be sent fo the New York City
Department of Environmental Protection (“DEP™), 59-17 Junction Boulevard, 19 Floor.
Flushing , New York 11373-3108, Attention: DEP General Counsel. A copy of each
insurance certificate shall also be sent to: DEP, 465 Columbus Avenue, Valhalla, New
York 10595 | Attention: Regulatory Upgrade Program .

()  Worker's Compensation Statutory per New York State law without
regard to jurisdiction (See Section 1.01.1
below.)

(3)  Emplover’s Liability Statutory (See Section 1.01.2)

()  Commercial General Liability CG 00 01 {ed. 10/01) or equivalent.
Combined Single Limit - Bodily Injury and Property Damage

§1.000.000 per occurrence
§1.000.000 products/completed
operations aggregate
§2.000,000 general aggregate
§25,000 maximum deductible

(See Section 1.01.3 for additional requirements.)

(})  Automobile Liabilicy: CA 00 01 {ed. 6/92) or equivalent
3
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Combined Single Limit - Bodily Injury and Property Damage
$500,000 each occurrence

The following coverage must be provided:
(3) Comprehensive Form (20 Owned (30) Hired (20) Non-Owned

{See Section 1.01.4)

(3)  Other Insurance:

All contracts for professional engineering services for design, engineering surveys, and/or
construction management shall require that the consultant maintain and present evidence
of a professional Errors and Omissions policy with a U.S. domiciled company providing
limits of not less than $1 Million per claim, $1 Million aggregate, and a deductible or
self-insured retention not to exceed $25,000 per claim.

III. General Provisions Applicable to Insurance Coverages:

These provisions are applicable to both the insurance coverages required to be maintained by
WWTP Owner under the Agreement to which the Exhibit is annexed, and the insurance
coverages required to be maintained by any consultant/contractor/subcontractor engaged or
retained by the WWTP Owner. In each case, the reference to “Contractor” shall mean the party
required to maintain insurance coverage, and the reference to “Contract™ shall mean either the
Agreement (in the case of the WWTP Owner) of the confract pursuant to which the consultant,
contractor or subcontractor is providing services (in the case of a consultant, contractor or
subcontractor).

Section 1.01

1.01.1 Worker's Compensation Insurance:

Before performing any work on the Contract, the Contractor shall procure Worker's
Compensation Insurance in accord with the laws of the State of New York on behalf of all
employees who are to provide labor or service under the contract. One certificate of such
insurance of authority for self-insurance shall be furnished to DEP's General Counsel at the
address shown above and one certificate shall be furnished to DEP's Regulatory Upgrade
Program office at the address shown above

1.01.2 Emplover's Liabilitv Insurance:

Page
Before performing any work on the Contract, Contractor shall procure Employer's Liability
Insurance affording compensation for all employvees providing labor or services for whom
worker's compensation coverage is not a statutory requirement. One certificate of such
insurance shall be furnished to DEP's General Counsel at the address shown above and one
certificate shall be furnished to DEP’s Regulatory Upgrade Program office at the address shown
above.

Certificates confirming renewals of insurance shall be presented not less than thirty (30) days
prior to the expiration date of coverage until all operations under the subject contract are deemed
completed.

1.01.3 Commercial General Liability:

Before commencing work on the Contract, the Contractor shall procure a commercial general
liability insurance policy issued by a New York admitted carrier through a New York Licensed
resident broker in the contractor’s name and naming The City of New York, Department of
Environmental Protection as an additional insured (using ISO endorsement CG 20 10) and
endorsed to cover liability assumed by the Contractor under the indemmnity provisions of the
Contract. This insurance policy must be maintained during the life of the contract and shall
protect the City, the Contractor and his/her subcontractors performing work on the Contract from
Claims for property damage and/or bedily injury which may arise from operations under the
contract, whether such operations are performed by him'herself or anyone directly or indirectly
emploved by him'herself. One cerfificate of such insurance, together with copies of all
endorsements as pertain to the requirements of the subject contract, shall be furnished to DEP’s
General Counsel at the address shown above and one certificate shall be furnished to DEP’s
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Regulatory Upgrade Program office at the address shown above.

The policy shall contain no exclusions or endorsements which are not acceptable to the City and
shall be of a form and by an insurance company acceptable to the City.

Commercial General Liability - Endorsements and Exclusions

The following endorsements are required to be made on the policy:

(a) Motice: shall be addressed to the Commissioner of the Department of Environmental

Protection, c/o DEP General Counsel, 59-17 Junction Boulevard, 10® Floor, Flushing, New York
11373-5108.

(b) Motice of Cancellation of Policy: The Policy shall not be canceled, terminated, modified
or changed by the Company unless thirty (30) days™ prior written notice 15 sent to DEP,
Attention: General Counsel

1.01.4 Automobile Liability:

Page
The Centractor will provide the City with evidence of insurance covering all owned, non-owned
and hired vehicles to be used in connection with the contract. If on a “schedule autos™ basis,
Contractor shall present the schedule of insured autos. including the wvehicles to be used for
operations under the Contracts.

1.01.5 Insurance Asreement:

(a) The Confractor is required to obtain and to maintain insurance outlined in this Exhibit.

(1] The insurance required for the Confract must be on forms acceptable to DEP and offered
by insurers acceptable to DEP. The insurance for all New York Contractors must be
issued by New York authorized carriers except as approved by DEP's General Counsel
and in any event must comply with all requirements of New York State laws and
regulations and meet the standards of the forms set forth in Section 1.01 above.
Insurance for non-New York Contractors must be through insurers and sureties admitted
and authorized in the state of headquarters of the Contractor, have an A M. best rating of
A or better and meet the standards for forms set forth in the above. Additionally, all
requirements as to forms set forth in New York State law and regulations apply without
regard to jurisdiction as standards of coverage.

(c) Where circumstances warrant, the DEP may, at its discretion subject to acceptance by the
MNew York City Law Department and’or the Office of the New York City Comptroller,
accept letters of credit or custodial accounts in lieu of specific insurance requirements.
The letter of credit must be on form prescribed by DEP and payable at a New York City
office of a bank approved by DEP.

(d) The Contractor agrees that all insurance contributing to satisfaction of the insurance
requirements set out in this Exhibit shall not be modified, terminated, or canceled by the
Contractor without prior written approval of the Department of Environmental
Protection.

(e) The Contractor shall be solely responsible for payment of all deductibles and premiums
for insurance contributing to satisfaction of the requirements of this Exhibit and shall be
solely responsible for the pavment of all deductibles to which such policies are subject.
whether or not the Citv of New York 15 an mnsured under the policy.

(f) Claims made policies will be accepted only for professional liability and such other risks
as are authorized by the New York State Insurance Department. All such pelicies
contributing to satisfaction of the requirements of the Exhibit shall have an extended
reporting period option or automatic coverage of not less than two vears. If provided as
an option, the Contractor agrees to purchase the extended reporting period on
cancellation or termunation unless a new policy is effected with a retroactive date,
including at least the last policy year.
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Page
The Contractor shall promptly notify DEP’s General Counsel within 24 hours of any
accidents arising in the course of operations under the contract causing bodily injury or
property damage and shall cooperate fully with DEP in providing all such records and
information as may be requested by the DEP's General Counsel in anticipation of claims
against the City which may anse from the accident. A complete report of the accident
shall be made within five (3) business days on such form as may be provided by DEP’s
General Counsel.

The Contractor or his engineer may apply to DEP's General Counsel for approval of
higher deductible based on financial capacity and quality of the carrier affording
coverage.

1.01.6 Forms of Insurance Certificates:

Insurance certificates shall conform to the following:

(@)

Certificates must be issued by the insurance company using the “ACCORD™ forms issued
by its brokers, except for Worker's Compensation coverage where the contractors must
provide Form C-105.2 issued by an insurance carrier or Form U-26.3 1ssued by the New
York State Insurance Fund.

Certificates must unconditionally grant to New York City Department of Environmental
Protection thirty (30) calendar days’ notice of cancellation or non-renewal. “Endeavor”
or other qualifying language is not acceptable.

All additional insureds required by this Exhibit shall be listed as such.

The authorized representative of the insurance company executing the certificate(s) must
indicate his'her title.

Original executed certificates must be delivered to DEP.

bt

Page
Schedule 1
Carmel 5.D. #4
April, 2009
Incremental Costs Baszeline
Itemizable Costs
Generator Fuel
Heating Fuel
Water
Chenucals
Operator Contract 3A Operator 4w/day Tdaywk
Legal Fees
Inzurance
Engineering
Eepairs, Maintenance, Spare Parts
Preventive Maintenance Contracts
Percentage Cost %9 Owner % DEP
Electric 46 45% 53.55%
Clerical/Admin 54 35% 45.65%
Sludge Hauling & Handling 8001% 10.09%
Maintenance Supplies 83.26% 14 74%

Telephone Fax/Internet 66.67% 33.33%

Lt
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Schedule 1

PUBLIC COMMENTS

Jerry Ravnitzky commented that he was pleased that the blasting legislation was
progressing. He went on to express his concerns and thoughts for best wishes for
those in Japan affected by the recent earthquake and tsunami.

Joyce Lambert commented that the replacement of the two police cars should have
been planned for during the Town’s budget process.

Councilman Ravallo explained that the two vehicles were included in the Police Chief's
budget request. However, at the time, the Town Board knew that the budget was tight
and was unwilling to raise the tax burden any higher.

Fred Lambert asked if there was a cost to the Town for the Lake Secor Park District
Newsletter.

Supervisor Schmitt stated that the cost is borne by the residents in the Lake Secor Park
District.

Mr. Lambert inquired how the cost of a Ford Taurus compared to the cost of a Crown
Victoria for the Police Department.
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Supervisor Schmitt said that the cost for the Ford Taurus is not available yet.
Discussion was held regarding the matter.

Mr. Lambert inquired about the highway department materials and overtime budget.
Supervisor Schmitt stated that the Comptroller is still calculating the amounts. He held

discussion with Mr. Lambert at the conclusion of which, Supervisor Schmitt indicated
that when the information is obtained, it would be provided to him.

TOWN BOARD MEMBER COMMENTS

Councilman Lombardi spoke regarding the recent St. Patrick’'s Day parade. He noted
that it was a wonderful event and very well attended. Councilman Lombardi went on to
address the need for certain business owners along the parade route, the Route 6
corridor, to comply with the Town'’s recently enacted legislation with regard to dumpster
enclosures.

Supervisor Schmitt asked if a Town Board member would consider serving as the
chairperson of the Zoning Code Compliance and Cleanup Initiative Committee.

Councilwoman McDonough pointed out the need to remind local business owners of
the newly enacted regulations with regard to dumpster enclosures. Discussion ensued
regarding the matter.

Councilwoman McDonough wished a happy St. Patrick’s Day to all.

Supervisor Schmitt reported on the Town of Carmel Department of Recreation and
Parks upcoming spring class registration.

Supervisor Schmitt spoke regarding his participation in the Carmel Rotary Club and the
Carmel High School Interact Club benefit basketball shoot-out held on March 13",

Supervisor Schmitt urged the public to attend the tenth annual “Freezin’ for a Reason”,

a fundraiser jump into Lake Mahopac to raise monies for Cystic Fibrosis research, to be
held on March 19, 2011 at the Mahopac Golf Club.

ADJOURNMENT

All agenda items having been addressed, on motion by Councilman Lombardi,
seconded by Councilman Ravallo, with all Town Board members present in agreement,
the meeting was adjourned at 10:44 p.m. to Executive Session for an update on Town
Engineer candidates. The scheduled update from Special Legal Counsel on Town of
Carmel v. Town of Southeast litigation was withdrawn.

Respectfully submitted,

Ann Garris, Town Clerk
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